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Dear Collegues,

As the year 2007 is 
drawing to a close,  
I believe all of you have 
been much busier these 
days.

In October, we 
successfully held the  
Mid-Year Council 

Meeting in Kuala Lumpur and I hereby would like 
to thank the council members who were able to 
attend. 

During the Council Meeting, our council 
members listened to the reports from the 
committees and were satisfied with each 
committee’s job this year.

The preparations for the 2008 Los Angeles 
Annual Conference, under the leadership of Gerold 
Libby, our President-elect, are well underway, and 
we are delighted that the conference has attracted 
over 50 ‘Friends’ which are mostly Law Firms and 
Institutions from the USA and other parts of the 
world. Great thanks are due to Gerold Libby and 
his workmates for their excellent jobs and to their 
‘Friends’ for their kind support.

The President’s Message

I also noticed that the IPBA Program 
Coordinator Mr Jose Rosell and his deputy  
Mr Qian Kevin and the Chairs Profession 
Committees are working closely with the host 
committee with the 2008 Los Angeles Annual 
Conference for the programs which I am sure will 
benefit all the participants of the LA Conference.

Last but not least, I again hope that our Council 
members do more promotion work and have more 
lawyers join our IPBA family.

For the coming Christmas and New Year I 
sincerely extend my every best wish to all of you.

Zongze Gao
President



IPBA  News

Dec 2007 IPBA Journal 5

The Secretary-General’s 
Message

Dear IPBA Members,

I am pleased to report 
that the Mid-Year 
Council Meeting 
in Kuala Lumpur 
held on October 20-
21, 2007 was, to 
describe it tongue in 
cheek, an ‘eventful 
occasion’. Many 

strong views were aired but the shared interest in 
IPBA, remaining strong and purposeful overcame 
personal views and preferences, and I am happy 
to report that we moved IPBA a step forward in 
revitalizing it as an organization. It will not be 
wrong to say that Council left the meeting with 
strengthened relationships, a healthier respect 
for each other’s working styles and a sense of 
greater optimism as to where we are headed as an 
organization.  

Contributing to this positive and robust mood 
was the report of a healthier financial position 
for IPBA on account of the successful Beijing 
Conference and the prudent measures taken by the 
Secretariat to keep costs down. Congratulations 
are in order for our President, Mr Gao and his 
Beijing Host Committee members when you next 
meet them in Los Angeles (LA).

One event that was missed by most Council 
members took place on October 22, 2007, 

which was the day after the Council meeting. A 
meeting that was scheduled to meet members of 
the Malaysian Bar Council turned out to be an 
impromptu seminar. This allowed several senior 
IPBA members to share with the Malaysian lawyers 
(more than 70 of them) their perspectives of foreign 
lawyers operating in their own jurisdictions as a 
heads-up for Malaysian lawyers when their laws 
will soon allow entry of foreign lawyers. IPBA was 
represented by its Vice-President, Rafael Morales, 
Mr Jean-Claude Beaujour (JCM of France),  
Mr Roger Saxton (JCM of Australia), Mr David 
Laverty (JCM of USA), Mr Krishan Singhania 
(JCM of India) and I. It turned out to be a very 
lively exchange, and what I hope to be a forerunner 
of a series of seminars that IPBA members could 
contribute to, say, the Indian Bar, or other Bars, 
who are in similar situations. The views expressed 
by the IPBA members were objective and helpful 
to the participants, and were well received.  

Keep well and stay tuned to a revitalized 
IPBA, and make a commitment to come to the LA 
meeting.

Best regards,

Arthur Loke
Secretary-General
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Kuala Lumpur Mid-Year Council Meeting
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LegaL Update

The Changing World 
of US Immigration

This article explains a few of the changes in the US Immigration 
Law and provides practical tips on how to deal with immigration 
issues in the post – 9/11 era

Christopher L Thomas
Partner 
Holland & Hart LLP 
555 17th Street, Suite 3200 
Denver, Colorado 80202
Tel: 303-295-8352 
Email: cthomas@hollandhart.com

Introduction
The events of September 11, 2001 led to 
sweeping changes in the US immigration law 
and procedures. Those who employ foreign-born 
workers in the US deal with a far more complex 
environment than they did prior to the terrorist 
attacks. 

Overview of Developments in 
US Immigration Law
The events of 9/11 focused the country’s attention 
on the shortcomings of the Immigration and 
Naturalization Service (ʻINSʼ). The INS had 
failed to track some of the terrorists who entered 
the United States on student visas. Six months 
later, to add to the controversy, the INS mailed 
approval notices for two of the deceased terrorists 
that would have allowed them to extend their visa 
statuses and continue their flight training. These 
failures, along with a multitude of other problems, 
led to a universal call for the abolition of the INS.

In response, Congress passed and President 
Bush signed into law The Homeland Security 
Act of 2002 (PL 107-296), which led to the 
creation of the new Department of Homeland 
Security (ʻDHSʼ). The INS was thus disbanded 
and its functions were merged into three new 
divisions within DHS, consisting of the Bureau of 
Immigration and Customs Enforcement (‘BICE’), 
the Bureau of Customs and Border Protection 

(‘BCBP’), and the Bureau of Citizenship and 
Immigration Services (‘BCIS’). Shortly thereafter, 
on September 8, 2003, DHS dropped the term 
‘Bureau’ from the titles of these three divisions 
in hopes, perhaps, that the divisions’ new names 
would make them seem less bureaucratic. The 
initials of these divisions are now, respectively, 
USICE, USCBP, and USCIS.  

With the establishment of DHS, important 
changes occurred in the former INS’s leadership.  
Some of the new leadership challenged former 
immigration policy memoranda (which often served 
as practical substitutions for regulations) and began 
to implement new policies and procedures (often 
without notifying the public of the changes). Such 
amendments, coupled with the problem of many 
newly hired and untrained immigration officers, 
have dramatically increased the uncertainty of 
employers who are seeking to retain or hire foreign 
employees.

Scrutiny in Applications for Benefits
In April of 2002, just after four Pakistani crewmen 
had unlawfully obtained visa waivers from a 
border officer and disappeared into Virginia, the 
Commissioner of the former INS testified before 
Congress that he had instituted a ‘zero-tolerance 
policy with regard to INS employees who failed 
to abide by headquarters-issued policy and field 
guidance.’1 This directive understandably made 
immigration officers nervous. As a consequence, 
many began to send Requests for Evidence 
(‘RFE’s), seeking to verify, and often re-verify, 
employers’ assertions in pending visa petitions and 
to ensure that cases were properly adjudicated. 
Such requests have led to longer processing times 
and backlogs at the service centers. Indeed, even 
when an employer pays for premium processing 
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(an approach by which an employer may pay an 
additional $1,000 to have a case adjudicated within 
15 calendar days), it may find that the USCIS will 
occasionally issue RFEs that lead to substantial 
processing delays.  

Visa Options for Employers
The world of employment-based immigration 
involves two types of visas—immigrant and 
nonimmigrant visas.  The immigrant visas (or 
‘green cards’) allow foreign-born nationals to work 
anywhere in the United States on a permanent 
basis, and those types of visas are beyond the 
scope of this article. The non-immigrant visas, 
on the other hand, are employer-specific and 
temporary in nature.2 Because the immigrant 
visa process can take a number of years, most 
employers commence the immigration process 
with petitions for nonimmigrant visas for their 
employees.

Employers have a number of nonimmigrant 
visa options to consider. Some of the more 
common employment-based visa options include 
the following:

E-1 Treaty Trader/E-2 Treaty Investor Visa
The E visa is available to a foreign national 
coming to the US, under the provisions of a treaty 
of commerce and navigation between the US and 
the foreign state of which he or she is a national, to 
carry on substantial trade in goods or services or to 
direct the operations of an enterprise in which he 
or she (or the foreign employer) has invested or is 
in the process of investing a substantial amount of 
capital.3

H-1B Specialty Occupation Visa
The H-1B visa allows a foreign worker to be 
employed in the US for a period of up to six years 
in a specialized capacity. The employee must have 
a Bachelor’s degree or equivalent (ie substantial 
experience at a professional level), and the job 
offered must require the services of an individual 
with a degree in the field of specialty.4 

There is a 65,000 per year limit on the number 
of foreign workers who may receive initial H-1B 
visa status during each USCIS fiscal year (with 
an additional 20,000 allocation of H-1B visas for 
foreign national who earned a Master’s or higher 
degree from a US institution). The fiscal year runs 
from October through September.  

L-1 Visa for Intracompany Transferees
The L-1 visa is available to a foreign national who 
has been employed for at least one continuous 
year of the three years preceding his or her 
transfer to the US affiliate of an international 
firm or corporation. It enables people to enter the 

US temporarily to continue to work for the same 
employer, or a subsidiary or affiliate, in a capacity 
that is primarily managerial, executive, or involves 
specialized knowledge.5 

Free Trade Visas
The TN visa is available to qualified Mexican or 
Canadian professionals seeking to enter the United 
States to engage in one of the professions listed 
under NAFTA. The listed professions are generally 
specialized in nature (eg, engineer, accountant, etc), 
and they usually require a degree in the specific 
field of endeavor.6  

Singapore and Chile also have Free Trade 
Agreements (‘FTA’s) with the US. Under these 
FTAs, nationals of these two countries enjoy a 
separate allocation of H-1B visa numbers. To date, 
since the numerical caps have not been reached 
in either of these countries, nationals of these 
countries may apply for H-1B visas at any time.

Finally, Australia has an FTA with the US. 
Under this FTA, Australian nationals may also 
apply for an E-3 visa (which is virtually identical to 
the H-1B category). The numerical cap for this visa 
category has also not been met, making it possible 
for Australian nationals to travel to and work in the 
United States in E-3 visa status at any time.  

H-2B Visa
The H-2B non-immigrant visa program permits 
employers to hire foreign workers to come to the 
US and perform temporary non-agricultural work, 
which may be one-time, seasonal, peak load or 
intermittent.7

There is a 66,000 per year limit on the number 
of foreign workers who may receive H-2B status 
during each USCIS fiscal year (October through 
September).  

Miscellaneous Options
While employers have a number of additional visa 
options (eg, J-1 training visas, H-3 training visas, 
etc), the foregoing list provides a summary of the 
most popular non-immigrant options for employers 
in a variety of industries. Before proceeding 
with a non-immigrant petition, employers should 
discuss visa options for prospective employees 
with competent legal counsel to ensure that they 
are in compliance with established substantive and 
procedural requirements.  

Immigration-related Enforcement Activity 
in the United States
Enforcement activities have clearly become more 
dramatic in the wake of 9/11. The IFCO Pallet 
Company raids are illustrative. In the case of IFCO 
Pallet Company, besides the hundreds of allegedly 
illegal employees who were taken into custody, 
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several managers were charged with criminal 
violations and arrested.  

In light of these raids and a multitude of 
similar raids in recent months throughout the 
country, employers must establish appropriate I-9 
compliance programs to avoid liability.8 While the 
Clinton administration tended to focus on civil 
penalties, the Bush administration has been much 
more interested in imposing criminal penalties 
against unscrupulous employers. Employers, 
therefore, should ensure that their I-9 forms are 
completed in a thorough and timely manner, that 
they are on file for the appropriate timeframes, 
and that they are not knowingly employing illegal 
aliens. Failure to comply with these federal 
requirements, in some instances, could lead to 
criminal prosecution under the broad harboring 
statute.9 

Social Security Mismatch Letters
The Social Security Administration (‘SSA’) has 
contributed a great deal to the anxiety of employers 
and foreign nationals with its mismatch letters 
in the wake of 9/11. The SSA annually reviews 
W-2 forms and credits social security earnings to 
workers. If a name and a Social Security Number 
(‘SSN’) on a W-2 do not match SSA records, the 

SSA often sends a letter to advise the employer of 
the problem.  

An employer’s failure to follow appropriate 
procedures with these letters could lead to liability 
under the Immigration Reform and Control Act.10 
In the immigration context, employers will need to 
walk a fine line between demanding documentation 
that could lead to possible discrimination 
claims11 and ignoring possible warning signs 
(such as previous notices from SSA about certain 
employees, statements made by foreign employees, 
etc) that could lead to a finding of continuing to 
employ an illegal alien with knowledge or, equally 
bad, ‘constructive knowledge.’12  

To alleviate some of the confusion relating to 
mismatch letters, US Immigration and Customs 
Enforcement (‘ICE’) has attempted to publish a 
regulation to address this issue. On August 10, 
2007, ICE published a regulation regarding how 
employers should respond to mismatch letters from 
the SSA.13    

The new rule adds two additional examples 
of scenarios that could lead to a finding that an 
employer had constructive knowledge. These 
scenarios involve an employer’s failure to take 
reasonable steps in response to either of two  
events: 

Photo: Bruce Lonngren
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The employer receives written notice from 
the SSA that the combination of name and 
social security account number submitted 
to SSA for an employee does not match 
agency records; or 

The employer receives written notice from 
the DHS that the immigration status or 
employment-authorization documentation 
presented or referenced by the employee in 
completing Form I-9 was not assigned to 
the employee according to DHS records. 

The rule goes on to specify ‘safe harbor’ 
procedures for employers which receive 
mismatched letters. By taking steps in a timely 
fashion, an employer could avoid a finding that 
the employer had constructive knowledge that the 
affected employee was not authorized to work 
in the US. The safe-harbor procedures include 
attempting to resolve the mismatch within 30 days 
of receiving the letter and, if it cannot be resolved 
within 90 days of receiving the letter, re-verifying 
again the employee’s identity and employment 
authorization through a specified process.

Interestingly, as of the date of this publication, 
the future of this mismatch regulation is uncertain.  
On October 10, 2007, the US District Court for the 
Northern District of California issued a preliminary 
injunction in AFL-CIO, et al. v Chertoff, et al. (N.D. 
Cal. Case No. 07-CV-4472 CRB. The practical 
effect of the preliminary injunction is that DHS 
and SSA have been prevented from sending the 
2007 SSA mismatch letters they had prepared 
for over 140,000 employers, and that these two 
agencies cannot take further steps to implement the 
mismatch rule until the court issues a final decision 
on the merits. Even if the government loses the 
case on the merits, it will undoubtedly seek to 
republish its final rule following the instructions 
it will receive from the Court. Moreover, DHS 
has continued to conduct raids of worksites with 
alleged unauthorized workers. Companies doing 
business in the US, therefore, will need to ensure 
that proper steps are taken to establish effective 
employee verification programs and to respond 
appropriately to government notifications about 
possible work status violations. 

New Complications with Contract Labor —  
Wal-Mart Raids
The Wal-Mart raids raise questions about an 
employer’s obligations with respect to independent 
contractors. The general rule is that an employer is 
not required to complete a Form I-9, Employment 
Eligibility Verification, for an independent 
contractor.14 There are, however, a couple of 
exceptions to this rule.

First, as discussed above, a company may not 
employ (directly or indirectly) somebody whom 
its management knows to be unauthorized to work 
in the US.15 This ‘knowing’ requirement for a 
violation of the statute also includes ‘constructive 
knowledge’. The DHS adopts a broad view 
of constructive knowledge, asserting that the 
term includes ‘not only actual knowledge, but 
also knowledge which may be fairly inferred 
through notice of certain facts and circumstances 
which would lead a person, through the exercise 
of reasonable care, to know about a certain 
condition’.16 Under the applicable regulations, 
knowledge inferred from the facts may arise where 
the employer: (1) fails to complete a Form I-9; 
(2) has information available to it that indicates 
the employee is not authorized to work; or (3) acts 
with reckless disregard by permitting another 
individual to introduce unauthorized workers to 
the workforce. In the Wal-Mart case, DHS relied 
upon this third requirement, alleging that Wal-Mart 
officials acted with knowledge, or at least reckless 
disregard, by permitting independent contractors to 
introduce unauthorized workers in their stores.  

A key lesson of the Wal-Mart raids is that an 
employer may not circumvent its duty to complete 
a Form I-9 with an unwarranted claim that an 
employee is an independent contractor. While the 
law does not require the employer to complete a 
Form I-9 for a true ‘independent contractor’, the 
law defines this term narrowly.17 If the employer 
does not complete a Form I-9 based upon its good 
faith belief that a worker was an independent 
contractor, it will need to ensure that it has adequate 
evidence to support its claim.  

The employer should look to several different 
factors in making a decision about whether to 
complete a Form I-9 for an independent contractor.  
Some of these factors include whether the 
individual or entity (1) supplies his/her/its own 
tools or materials to perform the job, (2) makes its 
services available to the general public, (3) works 
for a number of clients at the same time, (4) directs 
the order or sequence in which the work is to be 
done, and (5) determines the hours during which 
the work is to be done.18  

The consequences for either turning a blind eye 
to the illegal status of independent contractors or 
failing to complete I-9 forms for individuals who 
may not qualify as independent contractors can 
be severe. On May 18, 2005, Wal-Mart agreed to 
pay $11 million to settle allegations it knowingly 
used illegal immigrants to clean its stores. The 
settlement clears Wal-Mart of federal charges for 
hiring illegal immigrants.

Incidentally, though Wal-Mart’s managers 
avoided criminal charges, its independent 
contractors were not as lucky. The dozen 
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contractors who actually hired the laborers for 
work inside Wal-Mart stores agreed to plead guilty 
to various criminal charges. They also had to pay 
additional fines (beyond Wal-Mart’s $11 million) 
to the tune of $4 million.

The days of turning a blind eye to independent 
contract labor are over. At the very least, an 
employer should implement protective policies 
with respect to all service contracts and require 
the inclusion of written assurances and contractor 
compliance standards in all such contacts.

An employer may also want to play an active 
role in reviewing the legal status of the employees 
of independent contractors. For example, the 
employer could demand that its independent 
contractors provide copies of the I-9 employment 
verification forms of their employees. That way, 
the employer can ensure that the contractors have 
completed the forms correctly, and that they have 
completed them for all of their employees.

Finally, an employer may want to go as 
far as to require its independent contract labor 
to participate in the new Systematic Alien 
Verification for Entitlements (‘SAVE’) program 
(a requirement Wal-Mart has implemented under 
its new compliance requirements). This program, 
is operated jointly by DHS and SSA enables 
employers to verify that all employees are in legal 
status (though many employers have complained 
of high error rates in these verification systems). 
Under this program, an employer is given software 
that permits it to access the joint database of 

both DHS and SSA, to verify the employment 
authorization of all newly hired employees. 
An employer’s participation in this program is 
voluntary.

The SAVE program has been expanded to all 
50 states. To sign up, an employer may visit the 
following site.19 The program is free to participating 
employers.

Conclusion
The immigration landscape in the United States 
does not appear to be settling any time soon. As 
seemingly endless layers of security measures and 
accompanying delays at Service Centers in the 
US and US Consulates and Embassies overseas 
complicate the business plans of companies and 
their foreign-born employees, employers will need 
to plan international business activity carefully 
and ensure that they are complying with applicable 
immigration laws. In addition, employers will 
need to ensure that they are adhering carefully 
to the letter of old and new immigration laws, 
and that they are not opening themselves or their 
employees to DHS’s enforcement options. With 
so much change, these times can be difficult 
for employers and their foreign employees. 
Nonetheless, the assistance of competent legal 
counsel can do a great deal to ease the concerns of 
employers and their employees and help to avoid 
many of the pitfalls and complications that are 
lurking in the ever-changing world of immigration 
in the US.
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California’s Unique Rules 
on Restrictive Employment 
Covenants and the Potential 
for Extra-territorial Effect

This article sets out some of the difficulties encountered when one 
attempts to enforce a restrictive employment covenant in California or 
against an employee with some connection to California

Pantea Yashar1

Brent Caslin 
Kirkland & Ellis LLP 
Los Angeles, California

International firms throughout the Pacific Rim 
use restrictive employment covenants to limit 

the ability of their employees (or, more accurately, 
their former employees) to compete after they 
depart to work for a competitor. The scope of 
these agreements varies. Some narrowly restrict 
the former employee from soliciting his former 
employer’s employees or clients for a limited 
period of time, in a narrow market segment, in a 
specific geographic area. Others take broader aim, 
with hopes of keeping key personnel from jumping 
to specific competitors for a time following 
termination. The broadest cast a net of preclusion 
as far as possible, prohibiting any competition of 
any kind in a given field for all time. Regardless 
of their breadth, most restrictive covenants 
serve useful purposes, especially for employers 
legitimately concerned that a key employee 
could dart to the competition, taking with him the 
company’s best employees, clients, and ideas.  

Attempting to restrict the mobility of vital 

employees—and their ability to do harm quickly—
is a reasonable and sometimes very necessary goal 
for competitive firms. If companies doing business 
across many borders are not careful, they may 
discover some jurisdictions around the Pacific, such 
as California, are not hospitable to the enforcement 
of restrictive employment covenants and attempts 
to enforce agreements limiting employee mobility 
can create more problems than the restrictions are 
worth.

Following this brief introduction, California’s 
somewhat unique rules precluding restrictive 
employment covenants are set forth. The article 
then addresses two exceptions to California’s 
general rule, namely, the exceptions allowing 
for the enforcement of restrictive employment 
covenants in connection with the acquisition of 
a company or in connection with the protection 
of trade secrets. The final section of the article 
addresses a series of apparently conflicting cases 
that may justify or, more accurately, attempt to 
justify the extraterritorial application of California 
law on restrictive employment covenants to 
employers beyond California’s borders. The cases 
make clear that even employers with no operations 
in California should not ignore California’s unique 
rules. They can be dangerous, as will be explained.
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California Law Generally Prohibits Restrictive 
Employment Covenants
The three most common categories of restrictive 
employment covenants are non-competition 
agreements, customer non-solicitation agreements, 
and employee non-solicitation agreements (also 
called non-poaching agreements). The good news 
for employers is that reasonable non-competition 
and non-solicitation agreements are generally 
enforceable in many jurisdictions in the United 
States and other jurisdictions in Asia, especially 
common law countries.2 California’s rules, which 
generally hold non-competition agreements void 
because they violate a unique California statute 
and public policy concerns, stand in the minority.

Our analysis of California’s rules on restrictive 
employment covenants must begin with California 
Business and Professional Code Section 16600.  
That statute states that ‘every contract by which 
anyone is restrained from engaging in a lawful 
profession, trade, or business of any kind is to that 
extent void.’ Relying primarily on Section 16600 
and a strong streak of public policy favoring 
employee mobility, California courts have 
for many years staunchly refused to enforce 
agreements that place restrictions on employees’ 
ability to work for a competitor after terminating 
their employment. See, eg  D’Sa v Playhut, Inc, 
85 Cal App 4th 927, 929 (2000); Scott v Snelling 
& Snelling, Inc, 732 F Supp 1034, 1042 (ND Cal 
1990). As one California court opined,  
‘[t]he interests of the employee in his own mobility 
and betterment are deemed paramount to the 
competitive business interests of the employers, 
where neither the employee nor his new employer 
has committed any illegal act accompanying the 
employment change.’ Diodes, Inc v Franzen,  
260 Cal App 2d 244, 255 (1968). In other words, 
in the eyes of California’s courts, the employee’s 
right to switch jobs, all else being equal, is more 
important than the company’s right to contract 
away that ability.

Those doing business in California must 
take these rules very seriously. They negatively 
affect the ability of firms to enforce non-compete 
agreements in California and may set a trap for the 
unwary company that tries to execute or enforce 
such an agreement. This is because California 
courts not only refuse to enforce non-competes in 
many cases, but they have even found employers 
affirmatively liable for trying to cause employees 
to sign restrictive covenants. In D’Sa v Playhut, 
Inc, for example, a worker claimed he was fired 
because he refused to sign a confidentiality 
agreement that contained a covenant not to 

compete. The California courts agreed with the 
complaining employee, ruling that an employer 
may not lawfully make the execution of an 
unenforceable covenant not to compete a condition 
of continued employment. Even if an employment 
agreement contains choice of law or severability 
provisions that would enable the employer to 
enforce other provisions of the employment 
agreement, the Court ruled that demanding a 
covenant not to compete creates a claim for 
wrongful termination in violation of public policy.  
In other words, not only could the employer not 
enforce the covenant not to compete against its 
former employee, but the employer could be liable 
for even trying to cause the employee to sign such 
an agreement.

Not all of the news from California regarding 
restrictive employment covenants is bad for 
employers. Despite the explicit language of Section 
16600, and the propensity for California courts 
to rule for employees and against employers, 
there are a few exceptions to the general rule 
that restrictive employment covenants have no 
place in California. The two most important 
exceptions, generally speaking, come into effect 
(1) during M&A transactions or (2) when a firm’s 
confidential information is at risk of being lost to 
the competition.

The M&A Exception
A non-competition agreement may be recognized as 
valid and enforceable in California when it is entered 
as part of the sale of the goodwill of a business, 
the sale of all or substantially all of a corporation’s 
operating assets together with the goodwill of the 
corporation, the sale of the ownership interest of 
any subsidiary together with the goodwill of the 
corporation, or as part of a partnership dissolution.  
Cal Bus & Prof Code § 16601-02; see also Bosley 
Med Group v Abramson, 161 Cal App 3d 284, 
288-90 (1984). In short, California recognizes an 
exception when a company is sold because, after 
all, few would buy a company if the seller could 
immediately start up another competing enterprise 
shortly after the acquisition closed.

The M&A exception applies to sales of entire 
companies as well as partial acquisitions. An 
example can be found in Vacco Industries, Inc 
v Van Den Berg, 5 Cal App 4th 34 (1992). In 
that case, Van Den Berg acquired three percent 
of Vacco’s outstanding stock and signed a non-
competition agreement. When he later challenged 
the enforceability of the non-compete agreement, 
Vacco explained to the court that, in the context 
of the transaction, three percent was a substantial 
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interest in the company and the sale of that 
interested justified the non-compete agreement.  
The court looked closely at the transaction 
and determined it was not a sham designed to 
allow for the enforcement of the non-compete 
but a legitimate acquisition and sale of a not-
insignificant piece of a substantial company. In 
that context, found the court, the non-compete 
could be enforced by Vacco so long as its terms 
were reasonable and fair.

The opposite result usually follows if the Court 
determines that the ownership transaction was 
really just cover for a non-compete agreement. In 
Bosley Medical Group v Abramson, for example, 
a firm offered an individual employment but, 
shortly afterwards, advised the employee that he 
would have to sign an independent contractor’s 
agreement and a stock purchase agreement if he 
wished to stay on with the company. The stock 
purchase agreement required the purchase of a 
small number of shares, required the individual 
to sell shares back to the firm if he left its 
employment, and precluded the employee from 
competing for three years in a limited territory if 
he left the company. After litigation erupted over 
the enforceability of the non-compete provision, 
the company argued for application of the M&A 

exception because the employee sold his ownership 
interest in the company back to the company (as 
he was required to do by contract). The California 
court, however, saw through what it believed to be 
a ruse. Looking closely at the facts of the case and 
the context of the agreements in dispute, the court 
ruled the stock purchase agreement was technically 
an ownership transfer but was in reality just a sham 
agreement devised to justify enforcement of its 
non-compete provision. In such a circumstance, 
held the court, the non-compete is unenforceable in 
California. In short, a phantom stock grant or sham 
acquisition or sale will not provide cover to a non-
compete in California.

In light of these cases, those who buy and sell 
companies with California operations should know 
that courts may, despite the general restriction in 
restrictive employment covenants, prevent former 
owners from competing for a reasonable time after 
an acquisition. But California courts, if asked, 
will look closely at the transaction to make sure 
it is legitimate and not a hallow transfer designed 
to allow for the enforceability of a restrictive 
employment covenant.

The Trade Secrets Exception
In addition to the statutory exceptions, the 
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California courts have created a judicial exception 
to Section 16600 by taking into account the 
purpose of agreements designed to protect 
employers’ confidentiality business concerns. See, 
eg, Scott v Snelling & Snelling, Inc, 732 F Supp 
1034 (ND Cal 1990). Specifically, California 
courts will hold valid reasonable covenants 
restraining competition when necessary to 
protect the unauthorized use of trade secrets or 
confidential information. See id at 1038; see also 
Richard, 85 Cal App 4th at 935; Loral Corp v 
Moyes, 174 Cal App 3d at 268, 276-80 (1985). 
In other words, when California’s policy against 
non-compete agreements intersects with a similar 
policy favoring the protection of trade secrets, the 
importance of the policy to protect trade secrets 
usually wins. ‘Section 16600 does not invalidate 
an employee’s agreement not to disclose his 
former employer’s confidential customer lists 
or other trade secrets or not to solicit those 
customers’. Loral, 174 Cal App 3d at 268, 276 
(1985).

The intersection usually arises when an 
employee is given access to a proprietary list 
of customers or potential customers, agrees to 
keep the list secret, but then moves to work for 
a competitor. The first question to ask in such a 
situation, ordinarily, is whether the ‘confidential’ 
contact list really was confidential enough to give 
it status as a protectable trade secret.3 If so, the 
answer to the next question is clear—the employee 
may not use his former contacts in connection 
with his or her new position despite California’s 
clear policy favoring employee mobility. The 
employee’s agreement to keep the information 
confidential is valid and enforceable. See Gordon 
v Landau, 49 Cal 2d 690, 694 (1958).4 But keep 
in mind, of course, that California courts will not 
enforce the non-solicit agreement, preventing the 
employee from contacting former clients, if the 
‘secret list’ was really no secret at all.5

Choice of Law Concerns
Perhaps the most interesting and perplexing area 
of concern for employers who have operations 
in California, or who have an employee who 
flees to work for another company in California, 
is that California courts sometimes stretch their 
authority beyond the borders of California to 
invalidate restrictive employment covenants to the 
extent they touch upon California, even if a non-
compete has a clear choice of law provision that 
calls for the application of law from some other 
non-California jurisdiction. A quick review of the 

case law in this area reveals some disturbing trends 
for non-California companies and, unfortunately, 
inconsistencies that urge caution.

Application Group Inc v Hunter Group, Inc 
provides a good example from which to start.  
61 Cal App 4th 881, 892 (1998). In that case, the 
issue was whether California law should be applied 
to determine the enforceability of a covenant not-
to-compete in an employment agreement between 
a Maryland employee and a Maryland employer, 
when a California-based company sought to hire 
away the Maryland employee for a new job in 
California. Hunter, the Maryland based company, 
had a Maryland choice-of law provision in its 
employment agreements. Unlike California, 
Maryland regularly enforces non-compete 
agreements and so Hunter’s non-competition 
agreement would be enforceable if Maryland law 
was applied and, as we now know, held void if 
California law was applied. The employee filed 
suit in California to invalidate the non-compete 
provision. The California Court of Appeals applied 
California rule of law and invalidated the covenant 
not to compete, reasoning that California has a 
‘materially greater interest than does Maryland in 
the application of its law… and that California’s 
interest would be more seriously impaired if 
its policy were subordinated to the policy of 
Maryland.’ In short, since the employee sued first 
in California, California law governed and the 
employee won.

Scott v Snelling & Snelling, Inc provides 
another example of in-state favoritism. In that case, 
a California federal court applied California law 
to determine the enforceability of a covenant not 
to compete, despite an explicit clause stating that 
Pennsylvania law should govern the interpretation 
of the contract. The court reasoned that, although 
California choice of law provisions gave deference 
to a contract dictating the law by which the contract 
should be interpreted, ‘California law will not 
give force to a choice of law clause where the 
contract contains a provision which violates ‘strong 
California public policy.’ Again, a California court 
applied its own law to a contract written in another 
jurisdiction containing a provision agreeing to the 
other jurisdiction’s law.

Not surprisingly, decisions outside California 
do not stretch to apply California law. When a 
similar case with similar facts was reviewed in 
a New York court, for example, the results were 
vastly different. In Estee Lauder Co Inc v Batra, 
New York based Estee Lauder sued a former 
employee who had gone to work for a competitor 
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in California, seeking to enforce its non-compete 
and nondisclosure agreements. Holding New York 
law applicable to the dispute, the New York court 
concluded that the management of Estee Lauder is 
entirely in New York, a significant portion of the 
employee’s responsibilities were centered in New 
York, and ‘[j]ust as California has a strong interest 
in protecting those employed in California, so too 
does New York have a strong interest in protecting 
companies doing business’ in New York. As the 
California courts did in Hunter and Scott, the New 
York courts applied their home state’s rules in 
support of their home states’ policies.

*   *   *

Restrictive employment covenants are useful and 
common, and in most jurisdictions around the 
Pacific, they raise few problems so long as they 
are drafted with reasonable geographic and time 
limitations. If California becomes involved in a 
circumstance because a company does business 
that jurisdiction or because a departing employee 
is looking to escape to a new job there, however, 
employers should be very cautious before 
attempting to enforce a restrictive covenant against 
a former employee.
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Managing Contract of 
Employment in Mergers and 
Acquisitions in Malaysia
This paper discusses the rights of employees in determining if they 
choose to remain working in their company in the event of a merger 
and acquisition in Malaysia

Introduction
In Malaysia, change of ownership of business 
will give rise to termination of contract of 
employment.1 When an employer sells or transfers 
the ownership of its business to another party, 
the employees have the rights to determine 
whether they want to work for the other party 
who takes over the ownership of the business 
(ʻthe Transfereeʼ). Without the consent of the 
employees, the original employer does not have 
the right to transfer the contract of employment 
of the employees to the Transferee. The contracts 
of employment of the employees come to an end 
when the employer sells or transfers the ownership 
of its business.

In Barat Estates Sdn Bhd & Anor v Parawakan 
Subramaniam & Ors [2000] 3 CLJ 625, the Court 
of Appeal said, ʻ... One begins with the premise 
that every employee has a right to choose his 
employer. And no person may dictate to another 
that he shall be the employee of the former. When 
an employer sells off his business to another, he 
must give his employees the right to make a choice 
as to the course he or she wishes to adopt. The 
employee may, because of an existing relationship, 
wish to be employed by the former employer in 
some other business that such employer may have. 
Or he may wish to seek employment elsewhere 
altogether. Or he may wish to remain in the same 
business under a fresh contract with the acquirer 
of the business.The giving of notice by the former 
employer upon the sale of a business thus enables 
the employee to exercise his right to the choice 
that he is entitled to make. A failure to give notice 

deprives the employee of his right to make a 
choice.ʼ

Not all mergers and acquisitions involve 
change of ownership of business. In cases where 
the mergers and acquisitions involve change of 
ownership of business, the issues pertaining to 
termination of contract of employment are one 
of the material and crucial matters which require 
proper management. In this regard, there are several 
statutory obligations and liabilities that must 
be taken into account in managing mergers and 
acquisitions. The improper management of these 
employment related issues will have adverse impact 
over the commercial and financial considerations of 
the mergers and acquisitions. 

Change of Ownership of Business
When dealing with employment related issues in 
mergers and acquisitions, it is pertinent to first 
ascertain whether the mergers and acquisitions have 
the effect of changing the ownership of the business 
concerned. What then is ʻchange of ownership of 
businessʼ? There is no statutory definition for the 
phrase, ʻchange of ownership of businessʼ. In its 
literal sense, it means transfer of business from one 
owner to another. It must be a transfer of business 
or part of a business as a going concern so that 
business remains the same business but in different 
hands.2 If it is a mere transfer of physical assets 
of the business to the new owner for use at his 
absolute disposal, it is not a change of ownership of 
business. However, it is a change of ownership of 
business if what is transferred is the combination of 
the assets and the stock-in-trade together with the 
operations of the transferor in which the assets and 
the stock-in-trade are engaged.3

It is ruled in Abdul Aziz Atan v Rengo Malay 
Estate Sdn. Bhd.4 that business means the activity 
or undertaking carried on by a person or body of 
persons and hence, transfer of shares in a company 
does not amount to change of ownership of 
business.
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Employee

1. Any person, irrespective of his 
occupation, who has entered into a 
contract of service with an employer 
under which such personʼs wages5 do not 
exceed one thousand five hundred ringgit 
a month

2. Any person who, irrespective of the 
amount of wages he earns in a month, has 
entered into a contract of service with an 
employer in pursuance of which —

(1) he is engaged in manual labour 
including such labour as an artisan or 
apprentice;

 Provided that where a person is 
employed by one employer partly 
in manual labour and partly in some 
other capacity such person shall not 
be deemed to be performing manual 
labour unless the time during which he 
is required to perform manual labour 
in any one wage period exceeds one 
half of the total time during which 
he is required to work in such wage 
period;

(2) he is engaged in the operation or 
maintenance of any mechanically 
propelled vehicle operated for the 
transport of passengers or goods or for 
reward or for commercial purposes;

(3) he supervises or oversees other 
employees engaged in manual labour 
employed by the same employer in 
and throughout the performance of 
their work; 

(4) he6 is engaged in any capacity in any 
vessel registered in Malaysia and  
who —

(a) is not an officer certificated under 

the Merchant Shipping Acts of the 
United Kingdom as amended from 
time to time;

(b) is not the holder of a local certificate 
as defined in Part VII of the Merchant 
Shipping Ordinance, 1952; or

(c) has not entered into an agreement 
under Part III of the Merchant 
Shipping Ordinance, 1952 or

(5) he7 is engaged as a domestic servant.

Termination of Contract of 
Employment: Statutory Obligations
In Malaysia, employees can be generally divided 
into two main categories namely, the employees 
which are governed by the Employment Act, 1955 
and the employees which are not. The Employment 
Act, 1955 is applicable to the categories of 
employees as set out in First Schedule to the said 
Act :

  

There are few material employment related issues 
in respect of change of ownership of business. 
They are notification to Labour Department, 
notice of termination to the employees, payment 
of termination benefit to the employees, the effect 
of collective agreement and the outstanding 
claims before the Industrial Court as regards the 
Transferees. 

Notification to Labour Department
Employment Retrenchment Notification 2004 
requires the employers whose employeesʼ contracts 
of employment have been terminated due to change 
of ownership of business, to submit PK form to the 
nearest labor office 30 days prior to the carrying out 
of the termination. It is a mere notification. There 
is no requirement to obtain any approval from the 
labor office. The employer who fails to submit the 
notification may be liable for a fine not exceeding 
RM10,000 under the Employment Act, 1955.8

It is not specific as to when exactly the 
notification has to be submitted. Is it 30 days prior 
to the date when the termination takes effect or 
when the notice of termination is given to the 
employees? As the rationale of the notification is to 
give notice to the labor office of such termination 
and to enable them to carry out any investigation 
they deem fit, it would be prudent for the employers 
to submit the PK form 30 days prior to the date 
when the notice of termination is given.

Notice of Termination 
The employers have to give notice of termination 
to the employees. The length of the notice 
period will be in accordance with the terms on 
termination stipulated in their respective contracts 
of employment or if the employees are unionized, 
in accordance with the termination clause of the 
collective agreement. The employers are entitled to 
give payment in lieu of notice of termination if it is 
so permitted under the contract of employment or 
the collective agreement respectively.

Where a collective agreement provides that 
advance notice in relation to retrenchment must 
be given to the Union, it would be mandatory for 



Dec 2007 IPBA Journal 19

LegaL Update

the employer to comply with such provision. 
Otherwise, the Industrial Court has the power to 
reinstate the retrenched employees in dealing with 
the complaint of non-compliance of the collective 
agreement by the Union.9

If the employees are governed by the 
Employment Act, 1955, section 12(3) of the 
Employment Act, 1955 makes it mandatory that 
the length of the notice of termination must be in 
accordance with the provision provided therein 
notwithstanding that the terms of the contract of 
employment provides to the contrary.

Section 12(3) of the Employment Act, 1955 
provides, inter alia, that, ʻNotwithstanding 
anything contained in subsection (2), where 
the termination of service of the employee is 
attributable wholly or mainly to the fact that — 
(f) a change has occurred in the ownership of the 
business for the purpose of which an employee is 
employed or of a part of such business, regardless 
of whether the change occurs by virtue of a sale 
or other disposition or by operation of law, the 
employee shall be entitled to, and the employer 
shall give to the employee, notice of termination of 
service, and the length of such notice shall be not 
less than provided under subsection (2)(a), (b) or 
(c), as the case may be, regardless of anything to 
the contrary contained in the contract of serviceʼ.10

Section 12(2) of the Employment Act, 1955 
provides that the length of such notice shall be the 
same for both employer and employee and shall 
be determined by a provision made in writing for 
such notice in the terms of the contract of service, 
or, in the absence of such provision in writing, 
shall not be less than —

(a) four weeksʼ notice if the employee has been so 
employed for less than two years on the date 
on which the notice is given;

(b) six weeksʼ notice if he has been so employed 
for two years or more but less than five years 
on such date;

(c) eight weeksʼ notice if he has been so employed 
for five years or more on such date11.

Section 13 of the Employment Act, 1955 however 
enables the employer to make payment in lieu of 
notice of termination. 

The employers who fail to give the requisite 
notice of termination may be liable for punishment 
under the Employment Act, 1955.

Where a collective agreement provides for a 
period of notice of termination longer than that 
provided by the provisions of the Employment Act, 
1955, the employer is advised to strictly comply 
with the provisions of the collective agreement to 
avoid the issues of non-compliance and the risk of 
its employees being reinstated.12   

Termination Benefit
The employers are not obliged to pay any 
termination benefit to the employees who are not 
governed by the Employment Act, 1955 except 
where it is expressly provided under the contract 
of employment, the human resource policy/the 
employment handbook or the collective agreement.

Employment (Termination and Layoff Benefits) 
Regulations requires the employers to pay 
termination benefits13 to the employees14 to whom 
the Employment Act, 1955 applies.15  

Only employees who have been employed 
under a continuous contract of service for a period 
of not less than twelve months16 ending with the 
date of termination are entitled to the termination 
benefits.

The amount of termination benefits payment 
shall not be less than —

(a) 10 daysʼ wages17 for every year of employment 
under a continuous contract of service with 
the employer is he has been employed by that 
employer for a period of less than two years; or

(b) 15 daysʼ wages for every year of employment 
under a continuous contract of service with 
the employer if he has been employed by that 
employer for two years or more but less than 
five years; or

Photo: Stefan Klein
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(c) 20 daysʼ wages for every year of employment 
under a continuous contract of service with 
the employer if he has been employed by that 
employer for five years or more and pro-rata 
as respect an incomplete year, calculated to the 
nearest month.

Offer for Continuous Employment
The Transferee is not obliged to offer continuous 
employment to the employees of the Transferor 
employer.18 There is an issue as to whether if 
the Transferee offers to continue employing 
the employees of the Transferor employer, the 
employees would still be entitled to termination 
benefits.

Regulation 8(1) of the Employment 
(Termination and Layoff Benefits) Regulations 
provides that where a change occurs (whether by 
virtue of a sale or other disposition or by operation 
of law) in the ownership of a business for the 
purposes of which an employee is employed or of 
part of such business, the employee shall not be 
entitled to any termination benefits payable under 
the Regulations if within seven days of the change 
of ownership, the person by whom the business 
is to be taken over immediately after the change 
occurs, offers to continue to employ the employee 
under the terms and conditions of employment 
not less favorable than those under which the 
employee was employed before the change occurs 
and the employee unreasonably refuses the offer.19

Thus, the employers are not obliged to pay 
termination benefits payable under the Regulations 
when there is an offer of continuous employment 
in the manner provided by Regulation 8 of the 
Employment (Termination and Layoff Benefits) 
Regulations. However, the employers would still 
be liable to give the requisite notice of termination 
to the employees.20

ʻThe giving of notice of termination is 
mandatory. It is irrespective of whether 
there is an offer to continue to employ the 
employee under the terms and conditions of 
employment not less favourable than that of 
the previous contract of employmentʼ

— per Barat Estates Sdn. Bhd. & Anor v 
Parawakan Subramaniam & Ors [2000] 3 CLJ 
625 and Radtha Raju v Dunlop Estates Bhd [1996] 
1 CLJ 755.

Collective Agreement
Section 17 of the Industrial Relations Act provides 
that a collective agreement which has been taken 
cognizance of by the Court shall be deemed to be 
an award and shall be binding on the parties to the 
agreement including in any case where a party is a 

trade union of employers, all members of the trade 
union to whom the agreement relates and their 
successors, assignees or transferees.

In Kesatuan Kebangsaan Wartawan Malaysia 
& Anor v Syarikat Pemandangan Sinar Sdn Bhd 
& Anor [2001] 3 CLJ 547, the Federal Court ruled 
that, 

ʻThe transferee of a party to the collective 
agreement is bound by that collective 
agreement under Section 17(1)(a) of the 
Industrial Relations Act, 1967. In this case, 
the publishing permit for the newspaper of 
a company was cancelled and the Minister 
issued to the 1st Respondent the permit to 
publish the same newspaper which then  
re-employed 85% of the company. The 2nd 
Respondent purchased the land, buildings, 
plants, machineries, vehicles and stock-
in-trade as well as the product name of the 
newspaper. Both the Respondents were 
held to be the transferees of the company 
who owned the newspapers and were 
bound by the collective agreement to 
which the company was a party. Guided 
by this decision of the Federal Court, it 
is not certain therefore whether a closure 
of the hotel business by the owner can be 
considered as an alternative approach. It 
appears that the closure of the hotel business 
must be a complete closure and the new 
hotel business must not be related to that 
business.ʼ

Thus, in deciding whether to make an offer for 
continuous employment, it is important that the 
Transferee ascertains whether the employers have 
entered into any collective agreement with a Union. 
collective agreement carries with it the financial 
burden of increment and salary adjustment.

Outstanding Employment Related Claim
The Industrial Court will allow the Transferees 
to be added as a party to any outstanding claim 
pending against the employers if it can be 
established that the principle of Hochieff Gammon 
has been fulfilled. The test under the Hochtieff 
Gammon principles is that a party may only be 
joined for the purpose of enforceability of an award 
if ʻthere is business connectionʼ between the two 
entities. The Transferees have to ascertain as to 
whether there is any outstanding employment 
related claims before the Industrial Court. In a case 
where there is outstanding employment related 
claims before the Industrial Court, it would be 
prudent for the Transferees to expressly exclude 
such pending claims from the take-over21 or to 
obtain indemnity from the employers.
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Conclusion
Quite apart from the mandatory provision of 
the Employment Act, 1955, an employer who is 
involved in the change of ownership of business 
has to review and examine the individual contract 
of employment, human resource policies/
employment handbook and collective agreement, 
if any to determine the length of the notice of 

termination and whether the termination benefit is 
applicable.

On the other hand, the purchaser of the 
business has to ensure that it has either obtained 
the necessary indemnity as regards any 
outstanding industrial relation claims where it 
could be held liable or excluded such claims in the 
take-over.
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Enhancement on 
Protection of Employees

This article discusses the Employment Contract Law in China

Xinzhi (Henry) Liao
Danhua (Jojo) Huang

On June 29, 2007, the Standing Committee of 
the 10th National Peoples’ Congress passed 

and promulgated the Employment Contract Law of 
the People’s Republic of China (the ‘Employment 
Contract Law’), which is deemed as an important 
milestone in the legislation for human rights 
protection in China. In the Employment Contract 
Law, protection is widely extended for the 
employees in the course of conclusion, performance 
and termination of the employment contracts with 
the employers. 

Protection in the Course of Conclusion 
of the Employment Contract
Enforcement of Employment Contract and Punitive 
Damages 
Nowadays a considerable number of employers, 
especially those small-and medium-sized private 
companies, exhaust every means to minimize 
their operational cost, inter alia, employees’ 
remunerations take up a significant percentage. 
As a commonly seen ‘cost saving trick’, such 
employers do not sign any written employment 
contracts with the employees to try to escape 
from their obligation to make contributions to the 
employees’ social securities. As a result, when 
disputes arise, the employees may lack convincing 
evidence to support their claims. 

Upon effect of the Employment Contract 
Law, employers can no longer get away from 
the compulsively required written employment 
contracts. Article 10 of the Employment Contract 
Law states clearly that ‘a written employment 
contract shall be concluded for and upon 
establishment of an employment relationship’;  
or a written employment contract shall be entered 
into, if not simultaneously, within one month 
from the date of actual employment.’ In order 
to help materialize Article 10, Article 82 of the 
Employment Contract Law enables a punitive 
damages mechanism, saying that ‘where the 

employer fails to conclude a written employment 
contract with an employee within a period of more 
than one month yet less than one year from the 
date of employment, the employer shall pay the 
employee double wages per month.’

Right of Knowledge 
The Employment Contract Law also vests the 
employees with the right of knowledge to ensure the 
accomplishment of fairness and free will principles 
when concluding the employment contracts. The 
employer shall honestly notify the employees of 
job duties, working conditions, work premises, 
occupational hazards, safety and production 
conditions, labor remuneration and any other 
information in which the employee is interested 
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to know to the complete extent1; otherwise, the 
employment contract may wholly or partially 
become void due to the use of fraudulence.2 The 
employer shall thereby compensate the employee 
for its losses and damages suffered.3  

Personal Freedom 
The Employment Contract Law forbids the 
employers to impose unreasonable burden on 
the intended employees without justification by 
taking advantage of its superior position in the 
course of recruitment. For instance, an employer 
is not allowed to retain the identity card or other 
certificate of an employee; and requirement of 
money or properties as deposit for the recruitment 
from an employee is by no means justifiable.4 

Protection in the Course of Performance of the 
Employment Contract
Non-competition Restrictive Covenant 
The Employment Contract Law allows the 
employers to impose non-competition obligation 
on the employees yet with strict limitations. 

Firstly, employees subject to non-competition 
restrictive covenants shall be limited to the 
employer’s senior management personnel, senior 
technical personnel and other personnel who are 
obliged to keep confidentiality.5 

Secondly, the scope, geographical region and 

duration of non-competition restrictive covenant 
shall be subject to the agreements between the 
employer and the employee yet to the extent 
permitted by laws and regulations.6 

Thirdly, the non-competition restrictive 
covenant period shall not exceed two years.7 

Fourthly, the employer shall compensate the 
employee in consideration of non-competition 
restrictive covenant on a monthly basis during the 
non-competition restrictive covenant period.8 

Probationary Period 
The Employment Contract Law, in restraint of 
the employers’ abuse of the probationary period, 
sets out the upper limit of the probationary period 
(namely, six months), and the threshold of contract 
term (no less than three months) at which the 
employment contract is allowed to be incorporated 
with probationary period. 9  

Probationary period is a one-off procedure 
and could only apply to the same employment 
relationship once. Notwithstanding the employers’ 
right to revoke the employment contract within the 
probationary period, the probationary period shall 
be deemed as part of the term of the employment 
contract. In the case where an employment contract 
stipulates no employment term but a probationary 
period, such probationary period shall instead be 
deemed as the term of the employment contract.10 

In addition to the term of the probationary 
period, the Employment Contract Law also requires 
that the wage of an employee during his/her 
probationary period shall not be less than the lowest 
wage amount for the same position in the employer 
or 80 per cent of the wage amount agreed in the 
employment contract and shall not be less than the 
applicable minimum wage standard imposed where 
the employer is located, either.11 

Non-fixed-term Employment Contract 
A non-fixed-term employment contract shall 
mean an employment contract without a fixed 
termination date as agreed by the employer and the 
employee. The Employment Contract Law defines 
and describes the applicability of non-fixed-term 
employment contract in favor of the employees.12 

There are three circumstances under which a 
non-fixed employment contract applies, including, 
1) where the employee has worked for the employer 
for 10 years consecutively; or 2) where the 
employer initially adopts the employment contract 
with its employees or where a new employment 
contract is concluded upon restructuring a state-
owned enterprise, while the employee then has 
worked for the employer for 10 years consecutively 
and will reach his/her statutory retirement age in 
less than 10 years’ time; or 3) where a fixed-term 
employment contract has been concluded twice Photo: Eric Brownstone
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consecutively between the employer and employee 
and there is no statutory reason13 for the employer 
not to renew the employment contract.

Under any of the above circumstances, when 
the employee proposes or agrees upon renewal or 
conclusion of employment contract, a non-fixed-
term employment contract shall be concluded, 
with the exception where the employee proposes 
for the conclusion of a fixed-term employment 
contract.

The Employment Contract Law also 
provides automatic conclusion of non-fixed-term 
employment contract. Where the employer fails to 
conclude a written employment contract with an 
employee after one year has lapsed since the date 
of employment, the employer and the employee 
shall be deemed to have concluded a non-fixed-
term employment contract.

In order to help materialize the non-fixed-
term employment contract, Article 82 of the 
Employment Contract Law also stipulates that 
if the employer fails to conclude a non-fixed-
term employment contract with a employee in 
accordance with the Employment Contract Law, 
the employer shall pay the employee double wages 
per month with effect from the date on which the 
non-fixed-term employment contract shall have 
been concluded.14 

Training Expenses and the Default Penalty 
In consideration for training expenses spent by 
the employer on an employee, the employer may 
request the employee for a period of service by 
concluding an agreement. Where the employee 
breaches the agreement on period of service, he/
she shall pay default penalty to the employer 
pursuant to the agreement. To prevent the 
employers from abusing the default penalty, the 
Employment Contract Law sets out a limitation 
on the amount of default penalty, saying that ‘the 
amount of default penalty shall not exceed the 
training expenses spent by the employer, or the 
amount of training expenses to be amortized over 
the unperformed period of service.’15 

Protection in Rescission and Termination  
of the Employment Contract
Revocation of the Employment Contract by 
Employees 
1) If the employer fails to provide protection or 
working conditions pursuant to the provisions of 
the employment contract; 2) where the employer 
fails to promptly pay remunerations in full;  
3) where the employer fails to contribute social 
security premiums for the employee pursuant to 
the law; 4) where the rules and system adopted by 
the employer violate the provisions of laws and 
regulations and are prejudicial to the employee’s 

rights and interests; 5) where the employment 
contract is rendered void.

We should point out that the above item (3) is 
a new stipulation, while items (1), (2), (4) and (5) 
are stipulated by the Labor Law of the People’s 
Republic of China.

Under any of the above circumstances, an 
employee may notify the employer with  
a 30-day advance notice in writing to revoke his/
her employment contract. 

Besides, an employee may notify the employer 
with a three-day advance notice in writing during 
his/her probationary period to rescind his/her 
employment contract without any justification.16  
But where the employer uses means such as 
violence, threat or illegal restriction of personal 
freedom to coerce an employee into provision of 
labor or where the employer gives orders which 
violate the rules or force an employee to engage in 
any risky work which endangers the employee’s 
personal safety, the employee may immediately 
rescind the employment contract and shall not be 
required to give the employer any advance notice 
thereof.17

Limitation on Employers’ Right to Rescind 
Employment Contracts 
The Employment Contract Law on the one hand 
strengthens the employees’ position in revocation/
termination of employment contracts, on the other 
sets forth limitations on the employer’s right to 
revoke/terminate the employment contracts.

The Employment Contract Law provides 
five circumstances under which employers are 
not allowed to revoke/terminate the employment 
contracts, including, 1) where an employee who 
has engaged in work exposed to occupational 
hazards has not undergone pre-termination of 
employment occupational health check or during 
the period where an employee is suspected to have 
contacted an occupational illness or under medical 
observation; 2) where an employee has contacted 
an occupational illness or suffered a work injury 
while working for the employer and is confirmed to 
have lost his/her labor capacity wholly or partially; 
3) during the stipulated medical treatment period 
of an employee suffering from illness or non-work-
related injury; 4) during the pregnancy, maternity 
leave or breastfeeding period of a female employee; 
5) where an employee has worked for 15 years 
consecutively with the employer and will attain his/
her statutory retirement age in less than five years’ 
time.

Before an employer unilaterally revokes/
terminates the employment contract pursuant 
to the Employment Contract Law, the employer 
shall notify the trade union of the reason for 
such revocation/termination; and the trade union 
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has the right to request the employer to make 
correction if the employer is found to breach any 
law, administrative regulation or the employment 
contract.18 

 
Economic Compensation 
As the last but least resort to protect employees, 
the Employment Contract Law provides the 
references and justifications for the employees 
to claim against employers for economic 
compensations where and when employment 
contracts can not be restored. Where the 
employee has rescinded the employment contract 
pursuant to the provisions of Articles 36, 38, 40, 
41(1), 44(4) and (5) of the Employment Contract 
Law, the employer should pay for economic 
damages.19 

As a principle, for each year of service in the 
employer, the employee shall be entitled to one-
month salary. If the employment term is shorter 
than one year yet no shorter than six months, the 
employee shall be entitled to one-month salary; if 
the employment term is shorter than six months, 
the employee shall be entitled to half-month 
salary.

Performance of Employment Contract
In addition to economic compensations, where the 
employer rescinds or terminates an employment 
contract in violation of the Employment Contract 
Law, the employee requests for continued 
performance of the employment contract to be 
continued, the employer shall continue to perform 
the employment contract.20

Conclusion
From the above summary, one can clearly draw a 
conclusion that more protections shall have been 
provided to employees under the Employment 
Contract Law. Such protections also reflect the 
economic developments made in China, that is, 
China at this stage is willing and able to compensate 
its employees while such compensations may be 
available to employees when China opens its door 
to outside world almost thirty years ago. It may, 
however, take some time to enforce and implement 
the Employment Contract Law in reality. There 
are some ambiguities in the Employment Contract 
Law that need the clarifications either by judicial 
explanations or implementing rules/regulations 
issued by relevant government authorities. 
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Overtime Law and 
Litigation in the US 
This article is intended to provide an overview of the federal law 
regarding overtime pay and some of the exemptions to those 
requirements, as well as a synopsis of significant settlements and 
verdicts in actions that involved alleged overtime violations

Elizabeth H Lindh 
Keesal, Young & Logan

Employers in all industries in the United States 
(‘US’) are increasingly confronted with 

issues regarding the proper classification and 
compensation of employees under the state and 
federal wage and hour laws. The wage and hour 
laws mandate the payment of minimum wages 
to employees, prescribe the maximum hours that 
may be worked, and set forth the requirements for 
overtime pay, equal pay, record-keeping and child 
labor.  

Lawsuits alleging violations of state and 
federal wage and hour laws are commonplace and 
frequently concern allegations that employees have 
not been properly compensated under the laws 
requiring overtime pay. The costs and penalties 
associated with the violation of the laws governing 
overtime can be very substantial. These lawsuits 
are often brought as class action lawsuits, which 
can involve hundreds or thousands of members, 
and can be extraordinarily costly.    

Thus, it is critical that employers in the United 
States familiarize themselves with the laws 
governing overtime and keep abreast of recent 
developments. This article is not intended to be a 
comprehensive treatise, and employers are urged 
to carefully evaluate the applicability of the federal 
and state overtime requirements to their workforce.  

Federal Overtime Laws
Federal wage and hour laws are codified for 
the most part in the Fair Labor Standards Act 
(‘FLSA’).  Further interpretation of these laws is 
provided in the Code of Federal Regulations and 
the Wage and Hour opinion letters and interpretive 
releases issued under the FLSA. These laws are 
administered by the US Department of Labor 
Wage and Hour Division (‘DOL’).  

Among other things, the federal wage and hour 

laws generally require that employees be paid a 
minimum wage of at least $5.85 per hour, as well 
as overtime compensation of time and  
one-half for hours worked in excess of 40 hours per 
week.1 The federal law does not require payment 
of overtime for hours worked in excess of eight 
hours in a day, although certain states impose that 
requirement.2  

Most states have their own wage and hour laws 
and wage orders that can differ significantly from 
the federal law.3 Employers are subject to and 
must comply with both the state and federal wage 
and hour laws. It is important to keep in mind that 
where there is a conflict between state and federal 
law, or between the FLSA and any other federal 
law, the law that provides the greater protection 
or benefit to the employee governs.4 For example, 
employees must be compensated at the higher of 
the state or federal minimum wage rate and must 
comply with any state daily overtime requirements.  

Applicability of the FLSA
A business must first determine whether the FLSA 
overtime provisions apply to its workers. The 
FLSA only applies to employees, which include 
foreign employees working in the United States 
on temporary guestworker visas.5 Individuals who 
are independent contractors are not subject to the 
FLSA.6 However, the fact that a business labels 
or considers an individual to be an independent 
contractor is not dispositive. Rather, the courts will 
apply the ‘economic realities test’ to determine if 
the worker is in fact an independent contractor.7

The vast majority of employers are covered 
by the FLSA. In general, any employer that is 
an ‘enterprise engaged in commerce or in the 
production of goods for commerce’ is subject to 
the FLSA and all of its employees are entitled to its 
protections, unless they are otherwise exempted.8  
Two criteria must generally be met. First, under 
the ‘commerce test,’ the enterprise must have two 
or more employees engaged in either interstate 
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commerce or the production of goods for interstate 
commerce or in handling, selling, or otherwise 
working on goods moved in or produced for 
use in interstate commerce.9 Additionally, most 
enterprises need to have annual gross sales or 
business of $500,000 or more, exclusive of certain 
excise taxes.10 

Even if an ‘enterprise’ is not covered under 
the FLSA, an employee of the enterprise is still 
individually covered under the FLSA if he or she 
is engaged in interstate or foreign commerce, or 
in the production of goods for interstate or foreign 
commerce, or ‘is employed in any closely related 
process or occupation directly essential to thereof, 
in any state.ʼ11

Exemptions to the FLSA Overtime Requirements 
Most employees are covered by the overtime 
provisions of the FLSA, and thus, entitled to 
overtime pay for hours worked in excess of 
40 hours per week, unless they fall within an 
exemption to the FLSA. Most wage and hour 
lawsuits involve issues regarding the proper 
classification of employees, and whether 
employees are exempt from the minimum wage, 
overtime, meal and rest period and/or reporting 
provisions of the wage and hour laws.  

Each potential exemption must be reviewed 
carefully, as some exemptions exempt employees 
from the overtime provisions or child labor laws 
only, while others exempt employees from both 
the minimum wage requirements and overtime 
requirements, and others provide an exemption 
from the minimum wage, overtime and child labor 
provisions.12   

In addition, federal and state law governing 
exemptions often differ. An individual who 
qualifies as exempt under the FLSA may not be 
exempt under a particular stateʼs law and vice 
versa. Thus, it is imperative that employers apprise 
themselves of both the federal and state laws 
applicable in the states in which they employ 
individuals.

Employers must also educate themselves 
regarding any applicable collective bargaining 
agreements, as these agreements may preclude 
reliance on an exemption. Collective bargaining 
agreements can not reduce or waive the benefits 
afforded under the FLSA, but may provide greater 
benefits (higher pay, higher overtime premiums, 
shorter workweeks, etc).13

It is important to note that an employer can 
not confer exempt status on an employee simply 
by putting an employee on a fixed salary, or 
giving an employee a glorified title or inflated job 
description. Nor does the fact that an employee 
asks or agrees to be classified as an exempt 
employee or to be paid a fixed salary confer 

exempt status on the employee. Rather, the courts 
will look at the actual compensation and actual 
duties performed by the employee in determining 
whether the employee is exempt. If an employee’s 
actual salary or duties do not satisfy the FLSA or 
state law tests, the employee will not be considered 
exempt, regardless of the employee’s title or how 
the employer has classified the employee.

Some principal exemptions to the overtime 
requirements of the FLSA are discussed below.  
There are numerous other exemptions that are not 
discussed herein.  

The Federal White-Collar Exemptions
Under the FLSA, there are three primary ‘white-
collar’ exemptions: the executive exemption, the 
administrative exemption and the professional 
exemption. In order to fall within these exemptions, 
employees must meet certain salary requirements 
and perform enumerated duties. The salary test is 
met if an employee has a salary (or in the case of 
the administrative and professional exemptions, a 
fee or a salary) of at least $455 per week, exclusive 
of board, lodging or other facilities, or $23,660 per 
year.14   

Different states have different salary criteria.  
For example, in California, in order to meet the 
salary test, an employee must receive a ‘monthly 
salary equivalent to no less than two times the 
state minimum wage for full-time employment.’15  
Thus, the current minimum salary in California is 
considerably higher than the federal minimum, and 
is equal to $2,600 per month, or $31,200 per year, 
and will increase as of January 1, 2008 to $2,773.33 
per month, or $33,280 per year.

Notably, if an employee has total annual 
compensation of over $100,000 and meets any 
one of the duties or responsibilities (rather than 
all of the duties) of an executive, professional 
or administrative employee set forth below, the 
employee is considered exempt under the FLSA.16

The Executive Exemption
In order to qualify as exempt under the federal 
executive exemption, an individual must meet 
the salary test described above, and 1) his or her 
primary duty must be management of the enterprise 
or of a department or subdivision thereof; 2) he or 
she must regularly direct the work of two or more 
other full-time employees (or the equivalent); and 
3) he or she must have the authority to hire or fire 
employees, or ‘particular weight’17 must be given to 
his or her suggestions and recommendations as to 
the hiring, firing, promotion, demotion or any other 
change in employees’ status.18 Individuals who own 
20% or more of an enterprise and who are actively 
engaged in the management of the enterprise 
automatically fall within the executive exemption.19  
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The Administrative Exemption
The federal administrative exemption covers 
employees who do not necessarily supervise 
other employees but who work as executive or 
administrative assistants, in other staff positions  
(ie human resources managers, insurance 
adjusters, purchasing agents, certain financial 
services industry representatives) or who perform 
special assignments.20 In order to qualify under the 
administrative exemption, an employee must meet 
the salary test and the employeeʼs primary duty:  
1) must be the performance of office or non-
manual work directly related to the management 
or general operations of the employer or the 
employer’s customers; and 2) must include the 
exercise of discretion and independent judgment 
with respect to matters of significance.21

The Professional Exemption
The federal professional exemption applies to 
individuals who meet the salary test and who 
are either in a ‘learned’ profession or ‘creative’ 
profession.22 To be considered exempt as a ‘learned’ 
professional, an employee must ‘perform work 
requiring advanced knowledge in a field of science 
or learning, which is customarily acquired through 
a prolonged course of specialized intellectual 
instruction.’23 Although an academic degree is not 
absolutely required to establish that this exemption 
applies, it is considered a good indicator, as long as 
it is necessary or related to the work performed.24   
Included in this exemption are professions in law, 
medicine,25 engineering, accounting, teaching, 
various science professions, and pharmacy, and 
athletic trainers with academic training, among 
others.

‘Creative’ professionals are individuals whose 
primary duty is work that requires invention, 
imagination, originality or talent in a recognized 
field of artistic or creative endeavor. Examples 
of ʻcreative’ professionals are musicians, actors, 
writers, some painters, some cartoonists, some 
writers and journalists, graphic artists, and 
composers.26

Computer Employee Exemption
Computer programmers, systems analysts, 
software engineers and other ‘similarly skilled 
workers in the computer field’ may be exempt as 
professionals under the FLSA if they are paid on a 
salary or fee basis equal to at least $455 per week 
(exclusive of board, lodging or other facilities) or 
$27.63 per hour and their primary duty consists of: 
‘1) the application of systems analysis techniques 
and procedures, including consulting with users, to 
determine hardware, software or system functional 
specifications; 2) the design, development, 
documentation, analysis, creation, testing or 

modification of computer systems or programs, 
including prototypes based on and related to user 
or system design specifications; 3) the design, 
documentation,  creation, testing or modification 
of computer programs related to machine operating 
systems;’ or 4) a combination of these duties.27   
This exemption does not apply to individuals 
engaged in the manufacture or repair of computer 
hardware and related equipment or to individuals 
who are not primarily engaged in computer systems 
analysis and programs (ie engineers, drafters 
and others involved with computer-aided design 
software).28

Outside Sales Exemption
The federal outside sales exemption applies to 
employees who are customarily and regularly 
engaged away from the employer’s place of 
business and whose primary duty is making sales or 
obtaining orders or contracts for services or for the 
use of facilities. There are no salary requirements 
for this exemption.29 

The Seamen Exemptions
Seamen on foreign vessels are exempt from the 
minimum wage and overtime requirements of the 
FLSA30 Seamen on American vessels are exempt 
from overtime only.31 A ‘seaman’ must perform 
service aboard a vessel ‘which is rendered primarily 
as an aid in the operation of such vessel as a means 
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of transportation’32 Sailors, stewards, engineers, 
radio operators, firemen, doctors, pursers, cooks 
are generally considered ‘seamen’ if they perform 
the activities of a seamen for at least 80 per 
cent of the workweek. 33 Employees engaged in 
loading, unloading, the construction of docks or 
other structures or engaged in dredging operations 
are considered to be engaged in industrial or 
excavation work, and are not generally ‘seamen’ 
under the FLSA.34

Costs Associated With Wage and Hour 
Violations
The costs associated with violations of the wage 
and hour laws can be enormous. If a violation 
is found, the employer will be required to 
compensate the aggrieved employees for any 
unpaid wages.35 Additionally, liquidated damages 
are mandatory for FLSA overtime violations unless 
the employer proves that it acted in good faith and 
had reasonable grounds to believe that its conduct 
was consistent with the law.36 Prejudgment interest 
on back pay may also be awarded.

Additionally, under the FLSA, the Wage and 
Hour Division of the DOL can assess penalties 
against the employer of up to $1,100 for each 
repeated or willful violation of the federal 
minimum wage or overtime requirements.37 Many 
states also impose significant penalties for wage 
and hour violations.

Further, if there is a violation of the overtime 
requirements of the FLSA, the employer is not only 
be responsible for its own attorneys’ fees, but is 
also responsible for the plaintiff's attorneys’ fees 
and costs.38

Litigation Involving Overtime Issues
Wage and hour lawsuits can and often are brought 
by individual employees on behalf of themselves. 
However, a growing trend in employment litigation 
is class action or collective action lawsuits alleging 
violations of the federal and/or state wage and 
hour laws. These suits can involve thousands of 
class members and can be very complex, time-
consuming and expensive.  

Multiple plaintiff actions under the FLSA are 
generally referred to as collective actions. They 
differ procedurally from traditional class actions 
in that in an individual must ‘opt-in’ by providing 
written consent to the court (as opposed to 
traditional class actions  where qualified individuals 
are part of the class unless they opt out) to become 
part of the class.39 Additionally, some courts have 
held that the standards for establishing an opt-in 
class under the FLSA are less stringent than the 
standards to determine whether a class exists in a 
traditional class action.40  

Due to the risks and costs associated with wage 
and hour class or collective actions, they often 
result in substantial settlements. For example, in 
Rosenburg v International Business Machines 
Corp, Dkt No C-06-0430 (ND Cal), 32,000 system 
administrators, network technicians and other 
technical employees in 15 states sued IBM for 
improperly classifying them as exempt and failing 
to pay them overtime. The case settled for $65 
million.

In November 2007, the Staples Overtime 
Cases41 brought by operations managers and sales 
managers who alleged that they were misclassified 
as exempt employees and denied overtime pay 
were settled for $38 million.  

In Lin v Siebel Systems, Inc, No CIV435601 
(Cal Super Ct, San Mateo), 800 California software 
engineers claimed that they were misclassified as 
exempt employees, were not paid overtime wages, 
and that the company failed to properly record their 
hours worked under the wage and hour laws. The 
case settled for $27.5 million.

In 2006, Wells Fargo settled Gerlach v Wells 
Fargo & Co, 2006 WL 824652 (ND Cal March 28, 
2006), a case brought by 4,500 Business Systems 
Consultants and e-Business Systems Consultants 
alleging that they were improperly classified as 
exempt in order to avoid paying overtime wages.  
The case settled for $12.8 million.

In Goddard v Longs Drug Stores, No 
RG04141291 (Cal Super Ct, Alameda) and 
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Robotnick v Longs Drug Stores, No BC312591 
(Cal Super Ct, Los Angeles), over 1,000 drug 
store managers and assistant managers alleged 
that they were improperly classified as exempt 
employees ineligible for overtime wages and were 
not afforded rest and meal breaks in violation of 
California law. The case settled for $11 million. 

The financial services industry has been hit 
hard by wage and hour class actions alleging that 
stockbrokers and other employees are misclassified 
as exempt. These have resulted in eight figure 
settlements in some cases.  

Cases that proceed to trial can result in large 
monetary judgments. For example, in Morgan v 
Familydollar Stores, Inc, 2006 WL 1388201  
(ND Ala March 31, 2006), a jury rendered a 
verdict of $16.6 million for willful violations 
of the FLSA overtime provisions where store 

managers were improperly categorized as exempt.   

Conclusion
The risks and costs associated with wage and hour 
violations in the United States are simply too great 
to ignore. It is essential for employers to keep 
apprised of the federal and state wage and hour 
laws and to comply with them. Employers need to 
carefully and continually evaluate their workforce 
and ensure that their employees are properly 
classified and properly compensated.  

**Keesal, Young & Logan has offices in  
Los Angeles/Long Beach, San Francisco, Seattle, 
Anchorage and Hong Kong, with employment 
practices in each office dedicated to advising 
clients in various industries and litigating diverse 
employment issues.**
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Termination of an Employee 
under Korean Law

This article discusses the minimum legal requirement under the Labor 
Standards Act (‘LSA’) with regard to termination of employment in 
Korea

Sang Hoon Lee
Lee & Ko

In connection with termination of employment, 
Korea does not recognize the concept of 

‘termination at will’ which is readily recognized in 
common law countries. Certain legal limitations 
apply to termination of employment. The 
minimum legal requirement for termination of 
employment are contained in the Labor Standards 
Act (the ‘LSA’), and these legal requirements will 
be discussed below.

Substantive Limitation  
(Requirement of Just Cause)
General
Scope of Employee 
Under the LSA, an employee, including a 
probationary employee, may be terminated only 
for ‘a just cause.ʼ The termination provisions of the 
LSA dealing with just cause for termination apply 
to a workplace which has five or more employees.  

Under the Korean Commercial Code (‘KCC’), 
a director or statutory auditor of a company (who 
is appointed at a general meeting of shareholders) 
is considered to be under the ‘mandate’ 
relationship with the company and thus is not 
considered an employee for the purpose of the 
LSA. However, to the extent the director or the 
statutory auditor performs executive, managerial 
or other corporate functions under the supervision 
of the representative director of the company 
he or she would be considered an employee. 
The representative director of a company is 
not considered an employee because he or she 
is the highest-ranking officer in charge of the 
management of the company. 

Just Cause Requirement
‘Just cause’ is not defined in the LSA, however, 
its definition may be inferred from court 
precedents.  Courts define the term ‘just cause’ 
as ‘a cause that is attributable to the employee to a 
point where the employment contract may not be 
continued under socially accepted principles’. In 
practice, the following categories are generally 
recognized as a just cause: (i) serious failure to 
perform work due to long period of absence due to 
sickness or incarceration, (ii) serious violation of 
internal employment regulation, (iii) conviction of 
serious crime; or (iv) falsification of resume,  
(v) disclose of trade secret, (vi) sexual harassment, 
etc. In practice, there are not many court precedents 
that deal with the termination due to poor 
performance, and the courts tend not to find poor 
performance alone to justify the termination. It 
would be likely that the determination of just cause 
in cases of termination due to poor performance 
must be made based on a clear and objective 
standard.

Termination Based on Managerial Reasons
Article 24 of the LSA allows layoff based upon 
managerial reason as the termination with just 
cause when certain requirements are met. Under 
the LSA, there are five rules (detailed below) which 
apply to laying off excess employees. 

(i) Imminent managerial necessity. The LSA 
requires an ‘imminent managerial necessity’ 
before an employer terminates employees for 
a managerial reason. Mergers and acquisitions 
(‘M&A’s) and transfer of business units to 
starve off ‘business deterioration’ are deemed 
to be an imminent managerial necessity under 
the LSA. Currently, however, there is no 
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established court precedence on the precise 
meanings of the ‘imminent managerial 
necessity’ or ‘business deterioration’ as 
requirements for layoff of employees. 
In general, the court has espoused the 
following three theories in interpreting the 
phrase imminent managerial necessity: 

i) the employer should face insolvency;
ii) the employer is reasonably expected 

to face insolvency or deterioration of 
business in the near future; and 

iii) the employer needs to restructure its 
operation, irrespective of the possibility 
of its insolvency. 

 The court seems to have stressed one theory 
over the others depending on the economic 
climate involved (eg, during the recent 
economic crisis, the court has imposed 
less stringent requirements on employers 
wishing to lay off its employees). It seems 
that now the court is basing more and 
more of its decisions on the second or third 
theory mentioned above: in other words, 
the employer does not have to actually face 
the insolvency to lay off its employees. 
However, as noted above, this is an area 
where there is no clear-cut answer.

(ii)  Efforts to Avoid Layoffs. The LSA says 
that the employer should use his best efforts 
to avoid layoffs. As examples of such 
efforts, the following may be cited: suspend 
taking new employees; suspend operation 
of the business; decrease work hour; reduce 
salary and other expenses; change work 

assignment; retraining; and invite early 
retirees. If layoffs are necessary, there must 
be a rational basis for selecting employees 
to be laid off. In general, a rational basis is 
understood to mean: that day workers should 
be terminated before terminating others; 
and, that termination should be based on 
individual work review, experience; and, 
degree of skill. LSA further expressly states 
that discrimination based on sex of the 
employee is forbidden.

(iii) Consultation with labor. Management 
must negotiate with the employees’ labor 
union (representing half or more of the total 
workforce), or where there is no union, a 
representative elected by vote of half or 
more of the workers. Additionally, at least 
50 days’ notice must be given to labor union 
or representative before the effective date of 
layoffs, during which time management and 
labor union or representative will coordinate 
in good faith the matters related to layoffs 
(eg, method of avoiding layoffs, basis for 
selecting employees to be laid off, etc).

(iv) Government report. In the following cases, 
the employer must report to the Ministry 
of Labor: i) if the employer has 99 or less 
employees and wants to terminate ten or 
more such employees within one month; ii) 
if the employer has 100 to 999 employees 
and wants to terminate ten percent or more of 
such employees within one month; and, iii) if 
the employer has more than 1,000 employees 
and wants to terminate 100 or more of such 
employees within one month. Please note 
that the employer has to include in its report 
the following: reason for termination of 
employment; expected number of employees 
to be terminated; contents of the consultation 
with the representative of employees; 
and schedule for planned termination of 
employment.

(v)  Good-faith effort to re-hire. Where 
an employer has laid off workers due to 
managerial necessity, if the employer 
subsequently hires new workers within 
the following two years, the employer is 
required to make a good-faith effort to locate 
and offer positions to its former employees.

In practice, however, it is very difficult to 
satisfy all the requirements relating to termination 
of employees. Thus, many companies try to 
circumvent the situation by employing voluntary 
resignation system where the companies pay 
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monetary compensation as special termination 
fee in addition to the salaries earned and obligor 
severance pay (see below) to employees who 
volunteer to resign. There is no set standard for 
the special termination fee amount which usually 
is in the range of amount representing six months 
to 30 months salary. One related issue would be 
that some of the employees who are essential for 
the business might also volunteer for resignation. 
Thus, if the employer intends to employ the 
voluntary resignation systems, then it would be 
helpful if it had the discretion to select the target 
employees.

Procedural Limitation
The LSA does not specifically require any 
disciplinary procedures to be taken before 
terminating an employee, and therefore, it is not 
necessary to convene a disciplinary committee 
meeting or hearing where the employee is provided 
with an opportunity to defend himself or herself. 
But, if the company’s regulations or work rules 
provide for such procedures, then termination may 
be invalidated if the procedures are not followed.  
By the same token, termination of an employee 
without obtaining consent of the labor union would 
be invalid, if the collective bargaining agreement 
contains provisions requiring such consent; 
provided, however, that if the collective bargaining 
agreement merely requires the employer to 
consult with the labor union before terminating an 
employee, the employer may be able to terminate 
an employee without obtaining labor union’s 
consent as long as the labor union was consulted 
on that issue.

Other Statutory Limitations 
Notice of Termination
According to Article 26 of the LSA, the employer 
must give the employee at least 30 days prior 
notice of termination, or in lieu thereof, pay 
compensation of at least 30 days ordinary wages, 
regardless of the cause of termination.  This 
requirement applies to a work place which has 
less than five employees as well. Violation of this 
requirement may result in imprisonment up to two 
years or criminal fine of up to KRW 10 million.

In addition, according to Article 26 of the 
LSA, in case of the workplace which has five or 
more employee, the notice of termination shall be 
effective when it is given in writing including the 
reason and the date of termination.

However, there are certain limited exceptions 
to the prior notice requirement, including those 
cases i) where (a) the employer’s business cannot 

be continued due to a natural disaster, war or other 
unavoidable reasons or (b) the employee in question 
has intentionally caused substantial interference 
to the employer’s business or intentionally caused 
property damages to the employer as determined 
by the order of the Korean Ministry of Labor, or 
ii) where the employee (a) has been hired on a daily 
basis and has worked for less than three consecutive 
months, (b) has been hired for a fixed period not 
exceeding two months, (c) has been hired as a 
monthly paid employee and has worked for less 
than six months, (d) has been hired for a seasonal 
work for a fixed period  not exceeding six months, 
or (e) the employee is in a probationary period not 
exceeding three month. 

Time Limitation on Termination
An employer may not dismiss an employee 
during a period of suspension of work for medical 
treatment of occupational injury or disease and 
within 30 days immediately thereafter. Further, an 
employer may not dismiss any female employee 
during a period of suspension of work for childbirth 
and within 30 days immediately thereafter. The 
foregoing prohibitions do not apply where the 
employer has paid a lump sum compensation 
provided in Article 84 of the LSA or where the 
employer cannot continue to conduct a business. 
If the employer terminates an employee during 
the above-mentioned period, its officers may 
be subjected to imprisonment up to five years 
or criminal fine up to KRW 30 million may be 
imposed on the employer.

Severance Payment 
If an employer has five or more employees, upon 
termination of the employment relationship for 
any reason including managerial necessity, each 
employee who has been employed full time for at 
least one year is entitled under Article 8 (1) of the 
Employee Retirement Benefit Guarantee Act to a 
minimum severance payment equal to not less than 
30 days average wages for each year of service 
(including partial years pro rata). The average 
wages is calculat ed by dividing the total wages 
paid to the employee during the last three months 
of service by the number of days in the three 
months. Currently, the obligation to pay severance 
payment applies to a workplace which has five or 
more employees. However, this obligation will be 
expanded to apply to workplaces which has less than 
five employees as well after 2008 (the effective date 
has not been determined yet).

The employer must pay all wages including 
severance within 14 days from the date of 
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termination of the employee; provided that the 
foregoing period may, under special circumstances, 
be extended by mutual agreement between the 
employer and the employee. Failure to pay all 
wages including severance as above will be subject 
to an imprisonment up to three year or a fine up to 
20 million KRW.

Article 8 (2) of the Employee Retirement 
Benefit Guarantee Act permits payment of 
severance to an employee before the termination 
of his employment with respect to the period of 
his service up to the date of such payment if such 
employee requests such payment. After such 
payment, the number of years of service is counted 
anew from the date of such payment. 

Effect of Wrongful Termination
In case an employer violates the LSA (eg, it 
terminates employee without just cause), the 
employer may be required by the court in the 
civil proceeding i) to reinstate the wrongfully 
terminated employee; ii) to pay the unpaid salary 
accrued during the period between the wrongful 
termination and the reinstatement; and, iii) to pay 
condolence money if the violation of the LSA in 
question is exceptionally serious (eg the wrongful 
termination did not only lack a just cause but was 
also aimed at harassing the employee).  

However, in addition to the foregoing 
requirements or as an alternative to the foregoing 
requirements (depending on how the wrongfully 
terminated employee seeks redress), the employer 
may also be ordered by a labor commission (a 
body established within the Ministry of Labor) 
to reinstate the wrongfully terminated employee. 
Although the enforceability of such order by a 
labor commission is doubtful due to absence of 
a provision granting the enforceability of such 
order, in many cases, terminated employees tend 
to use a labor commission to obtain redress as it is 
less costly and less time consuming than a court 
proceeding. Under the revision of the LSA, after 
July 1, 2007, failure to comply to an re-instation 
order issued by a labor commission for wrongful 

terminations will be subject to an administrative 
fine (to enforce performance) up to 20 million 
KRW; and failure to comply to a conclusive 
remedial order will be subject to an imprisonment 
up to one year or a fine up to 10 million KRW.)

Fixed-Term Employees
As of July 1, 2007, the Act on Protection of Fixed-
Term and Part-Time Employees has become 
effective, and unless one of the six exemptions 
mentioned below applies, the term of employment 
of fixed-term employees cannot exceed two years.  

If the fixed-term employee’s period of 
employment exceeds two years, the employee will be 
regarded as a regular employee and the limitations as 
discussed above will apply, including the prohibition 
on termination without just cause. 

As mentioned below, the term of employment 
of fixed-term employee may be longer than two 
years if there is a reasonable ground for having a 
longer term as follows:

(i)  if it is necessary for completion of business 
or particular function;

(ii)  if it is necessary to fill the vacancy of an 
employee who is on leave of absence or 
secondment ;

(iii) if it is necessary for the employee to fulfill 
education or vocational training;

(iv) if the employee is 55 years old or older;
(v)  if the employee’s professional knowledge 

and skill is necessary for the employer 
or the position is offered in accordance 
with the government’s social benefit or 
unemployment policies, as determined by 
the Presidential Decree; and

(vi) any other reasonable circumstances as 
determined by the Presidential Decree.

The foregoing limitation with respect to the term 
of employment applies to any new employment 
contract that is entered into or any existing 
employment contract that is renewed, on or after 
July 1, 2007. 
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The IPBA is an international association of business and commercial lawyers who reside or have an interest in the Asian and Pacific region. The 
IPBA has its roots in the region, having been established in April 1991 at an organizing conference in Tokyo that was attended by more than 500 
lawyers from throughout Asia and the Pacific. It is now the pre-eminent organization in the region for business and commercial lawyers, with 
over 1,600 members from 70 jurisdictions.

The growth of the IPBA has been spurred by the tremendous growth of the Asian economies. As companies throughout the region become 
part of the global economy, they require additional assistance from lawyers in their home country and from lawyers throughout the region. One 
goal of the IPBA is to help lawyers stay abreast of developments that affect their clients. Another is to provide an opportunity for business and 
commercial lawyers throughout the region to network with other lawyers of similar interests and fields of practice.

Supported by major bar associations, law societies and other organizations throughout Asia and the Pacific, the IPBA plays a significant role 
in fostering ties among members of the legal profession with an interest in the region.

IPBA Activities
The breadth of the IPBA’s activities is demonstrated by the number of specialist committees overleaf. All of these committees are active and 
have not only the chairs named, but a significant number of vice-chairs to assist in the planning and implementation of the various committee 
activities. The highlight of the year for the IPBA is its annual multi-topic four-day conference, usually held in the first week of May each year. 
Previous annual conference have been held in Tokyo (twice), Sydney (twice), Taipei, Singapore, San Francisco, Manila, Kuala Lumpur, Auck-
land, Bangkok, Vancouver, Hong Kong, New Delhi, Seoul and Bali, attracting as many as 700 lawyers plus accompanying guests.

The IPBA has organized regional conferences and seminars on subjects such as Practical Aspects of Intellectual Property Protection in Asia (in 
five cities in Europe and North America respectively) and Asian Infrastructure Development and Finance (in Singapore). The IPBA has also co-
operated with other legal organizations in presenting conferences—–  for example on Trading in Securities on the Internet, held jointly with the 
Capital Market Forum.

The IPBA also publishes a membership directory and a quarterly IPBA Journal.

Membership
Membership in the Association is open to all qualified lawyers who are in good standing and who live in, or who are interested in, the Asia-
Pacific region.
•  Standard Membership      US$195 / ¥23,000
•  Three-Year Term Membership     US$535 / ¥63,000
•  Lawyers in developing countries with low income levels  US$ 100 / ¥11,800
•  Young Lawyers (under 30 years old)    US$ 50 / ¥6,000

Annual dues will cover the period of one year starting from January 1 and ending on December 31. Those who join the Association before  
August 31 will be registered as a member for the current year. Those who join the Association after September 1 will be registered as a member 
for the rest of the current year and for the following year.

Qualified lawyers who attend the IPBA Annual Meeting and Conference and pay the non-member conference fee will be automatically  
registered as a member for the then current year ending on December 31.

Membership renewals will be accepted until July 31.
Selection of membership category is entirely up to each individual. If the membership category is not specified in the registration form, 

standard annual dues will be charged by the Secretariat.
Further, in order to encourage young lawyers to join the IPBA, a Young Lawyers Membership category (age under 30 years old) with  

special membership dues has been established.
IPBA has established a new Three-Year Term Membership category which will come into effect from the 2001 membership year.
There will be no refund of dues for cancellation of all membership categories during the effective term, nor will other persons be allowed to 

take over the membership for the remaining period.

Corporate Associate
Any corporation may become a Corporate Associate of the Association by submitting an application form accompanied by payment of the  
annual subscription of (¥50,000/US$500) for the then current year.

The name of the Corporate Associate shall be listed in the membership directory.
A Corporate Associate may designate one employee (‘Associate Member’), who may take part in any Annual Conference, committee or 

other programs with the same rights and privileges as a Member, except that the Associate Member has no voting rights at Annual or Special 
Meetings, and may not assume the position of Council Member or Chairperson of a Committee.

A Corporate Associate may have any number of its employees attend any activities of the Association at the member rates.
•  Annual Dues for Corporate Associates    US$500 / ¥50,000

Payment of Dues
Payment of dues can be made either in US dollars or Japanese yen. However, the following restrictions shall apply to payments in each  
currency. Your co-operation is appreciated in meeting the following conditions.
1.  A US dollar cheque should be payable at a US bank located in the US. US dollar cheques payable in Japan may be returned to sender  

depending on charges.
2.  A Japanese yen check should be payable at a Japanese bank located in Japan.
3.  Japanese yen dues shall apply to all credit card payment. Please note that the amount charged will not be an equivalent amount to the US 

dollar dues.
4.  Please do not instruct your bank to deduct telegraphic transfer handling charges from the amount of dues. Please pay related bank charges in 

addition to the dues.

IPBA Secretariat
Roppongi Hills North Tower 7F, 6-2-31 Roppongi, Minato-ku, Tokyo 106-0032, Japan

Tel: 81-3-5786-6796  Fax: 81-3-5786-6778  Email: ipba@tga.co.jp   Website: www.ipba.org

✄



IPBA SecretArIAt

MeMbership Category and annual dues:

[     ]  Standard Membership .................................................................................US$195 or ¥23,000

[     ]  Three-Year Term Membership ....................................................................US$535 or ¥63,000

[     ]  Lawyers with low income levels in developing countries ..........................US$100 or ¥11,800

[     ]  Young Lawyers (under 30 years old) ..........................................................US$  50 or ¥ 6,000

Name: Last Name ____________________________________ First Name / Middle Name ____________________________________

Birthday: year ___________________ month _______________________ day ______________ Sex: M / F

Firm Name: ________________________________________________________________________________

Jurisdiction: ________________________________________________________________________________

Correspondence Address: _____________________________________________________________________

Telephone: ___________________________ Facsimile: ______________________________

Email: ______________________________________________________________________

ChoiCe of CoMMittees:
[     ]  Aerospace Law [     ]  Insurance
[     ]  Banking, Finance and Securities [     ]  Intellectual Property
[     ]  Corporate Counsel [     ]  International Construction Projects
[     ]  Cross-Border Investment [     ]  International Trade
[     ]  Dispute Resolution and Arbitration [     ]  Legal Practice
[     ]  Employment and Immigration Law [     ]  Maritime Law
[     ]  Energy and Natural Resources [     ]  Tax Law
[     ]  Environmental Law [     ]  Technology and Communications
[     ]  Insolvency [     ]  Women Business Lawyers
   

Method of payMent (please read each note carefully and choose one of the following methods):

[     ]  US$ Check/Bank Draft/Money Order
 – payable at US banks in the US only (others may be returned to sender)
[     ]  Japanese yen ¥ Check/Bank Draft 
 – payable at Japanese banks in Japan only (others may be returned to sender)
[     ]  Credit Card – Please note that Japanese yen dues shall apply to payment by credit cards.
	 [					]		VISA	 [					]		Master	 [					]		Amex	(Verification	Code):																																				
 Card Number: Expiration Date:_____________________________ 

[     ]  Bank Wire Transfer – Please make sure that remitting bank’s handling charges are paid by the remitter him/herself.
 to The Bank of Yokohama, Shinbashi Branch (Swift Code: HAMAJPJT)
  A/C No. 1018885 (ordinary account)
  Nihon Seimei Shinbashi Bldg 6F, 1-18-16 Shinbashi, Minato-ku, Tokyo 105-0004, Japan

Signature:_____________________________     Date: __________________________________

PLeASe retUrN tHIS FOrM WItH reGIStrAtION Fee Or PrOOF OF PAYMeNt tO:
Inter-Pacific	Bar	Association
Roppongi Hills North Tower 7F, 6-2-31 Roppongi, Minato-ku, Tokyo 106-0032, Japan
Tel: 81-3-5786-6796    Fax: 81-3-5786-6778    Email: ipba@tga.co.jp

Roppongi Hills North Tower 7F, 6-2-31 Roppongi, Minato-ku, Tokyo 106-0032, Japan
Tel: 81-3-5786-6796  Fax: 81-3-5786-6778  Email: ipba@tga.co.jp  Website: www.ipba.org

IPBA MeMBerSHIP reGIStrAtION FOrM
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