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The Facts – Scenario 1 

Name:  M/V “Iron Monster” 
Owners / Flag:  South Korean 
Nationality of Crew:  Mixed – South Korean, Filipino 
Type:  VLCC 
Voyage:  West – East (Crude oil from the Middle East, 

via Straits of Malacca, to China or South East 
Asia) 







The Facts – Scenario 2 

Name:  M/V “Handy Monster” 
Owners / Flag:  South Korean 
Nationality of Crew:  Mixed – South Korean, Filipino 
Type:  Handysize Geared Dry Bulk Carrier 
Voyage:  South–North (i.e. corn from Australia to 

Okinawa, Japan) 







More Facts – Hijack / Piracy 
Incident 

Straits of Malacca incident re “Iron Monster”? 
 
Elsewhere re “Handy Monster”?  
 
•  Africa 
•  South East Asia 



Resulting In…… 

Damage to both Vessel and Cargo 
 
Vessel limps in to a port (towage, salvage, GA issues) 
 
Arrest by cargo interests (Japan focus): Tanaka-san to discuss 
 
Owners and bankers?: Thian Seng to discuss. 
 
Crew unpaid, refuse to leave the vessel: Val Del Rosario to discuss 
 













Parties	 Interests	 Possible Issues and Arguments	

Lawyer(s) representing cargo interests	
 	

•  Arrest the ship as a security	
•  Apply for the sale of the arrested ship to 

recover clients’ loss	
 	

Cargo Underwriter	
 	

•  Protect the cargo owners from risks of 
cargo loss/ damage	

•  In relation to a submitted claim, they ask 
the following questions:	
§  Did the assured have insurable 

interest? - assume YES here	
§  Was the loss and/ or damage 

proximately caused by the insured 
peril? - if the cargo loss is due to 
piracy, assume piracy is an insured 
peril	

§  Did the loss and/ or damage occur 
during the currency of the risk i.e. 
within period of policy? - assume 
YES here	

 	

•  The cargo on board is dangerous cargo 
requiring urgent discharge notwithstanding 
loss?	

§  Shipper has furnished information about 
the dangerous nature of the goods in a 
timely manner	

 	
 	

Cast of Potential Characters 



Parties	 Interests	 Possible Arguments	

•  Once they have settled the claim under 
the cargo policy, they are subrogated to 
the rights of the assured including the 
right of the assured to bring a claim 
against the carrier under the bill of lading	

•  Entitled to bring the claim against the 
carrier	

 	

 	

Other Cargo interests in different 
jurisdictions	
 	

•  The carrier did not properly and carefully 
handle, stow, carry, keep, care for and 
discharge the goods carried under Art III 
(2) of the Hague-Visby Rules. So the 
carrier was in breach of the contract of 
carriage 	

•  The carrying ship is of unseaworthy 
nature	

Lawyer representing bank interest or 
headowner (having been informed by IMB 
piracy reporting centre of the attempted 
hijack)	
 	

•  The bank has financed the ship purchase 	
 	

 	



Parties	 Interests	 Possible Arguments	

H&M underwriters	
 	

•  H&M insurance may cover physical 
damage to or the loss of the ship 	

 	
 	
 	
 	
 	
 	

•  The loss resulting from piracy may / is 
not covered by the H&M insurance	

•  Current market practice is for this risk to 
be excluded from standard H&M 
insurances and for it to be covered by war 
risks insurers.	

 	

Representative of the shipowners 	 •  Following an amendment to the MLC 
which entered into force in January 2017, 
shipping companies must show that they 
have the necessary financial security 
arrangements in place to address unpaid 
wages in the event of bankruptcy	

 	

Charterer (T/C or voyage)	 •  May be liable to the shipowners for the 
loss of or damage to the ship	

•  May be liable to cargo owners for cargo 
loss or damage if they are the carriers 
under the relevant contract of carriage	

 	



•  Charterer may wish to claim an 
indemnity from the ship owner (if it is 
held liable to the cargo claimant)	

•  If the ship is of unseaworthy nature (i.e. 
perhaps given not well maintained), the 
shipowner, if he is the carrier under the 
bills of lading, will have no right to claim 
an indemnity from the charterers.	



Parties	 Interests	 Possible Arguments	

Indemnity Claims under charterparties	
• If the claims are bought under bills of lading 
which are issued pursuant to a charterparty then 
the carriers under the bills of lading may wish 
to claim an indemnity from the other party to 
the charterparty	

§  Merits depends on the terms of the 
charter and the cause of the cargo 
damage/ loss	

 	
Time Charterer	
• If the carrier is the time charterer, time 
charterer may wish to claim an indemnity inter 
se under the terms of the time charter.	
 	
Voyage Charterer	
• If the cargo receiver is the voyage charterer 
(e.g. where the cargo is brought FOB) the 
governing contract of carriage between the 
shipowners and the receivers would be the 
voyage charter. 	



Parties	 Interests	 Possible Arguments	

•  As a result, the cargo claim would be 
brought under the voyage charter and no 
question of indemnity arises between 
shipowner and charterer	

•  If the cargo receiver is not the voyage 
charterer, the governing contract will be 
the bill of lading. It is likely that the cargo 
claim will be made in the first instance 
under the bills of lading.	

Mortgagee bank (of the arrested ship)	 •  Has Financed the ship purchase with the 
mortgage	

•  Shipping company has not repaid the 
mortgage	

•  Insolvency of shipping company in issue	
 	

•  The vessel may be sold by public tender 
in order to obtain the best possible price 
for the vessel	

•  Then, the mortgagee can make claims 
against the proceeds of sale	

•  The mortgagee has a priority over the 
cargo interest	

 	
P&I Clubs	
 	

•  Normally the liability of the carrier will 
be covered by the standard P&I cover 
provided on a mutual basis by the P&I 
Clubs, subject to detailed exclusions	

•  P&I insurer provides cover for a wide 
range of legal liability that the assured 
may have to third parties, and for 
expenditure arising as a result of loss or 
damage to cargo	

	

•  The cover provided by the member clubs 
of the P&I Clubs is on a ‘pay to be paid’ 
basis i.e. the shipowner must pay the 
claim first and then seek indemnification 
from the club.	

•  The club is not obliged to offer security 
to release a ship from arrest	



Parties	 Interests	 Possible Arguments	

 	 •  Under the MLC, the shipping companies 
must have financial guarantees in place 
via P&I Clubs to ensure seafarers 
repatriation costs will always be met	

 	

•  Provision of financial security for 
potentially unpaid wages is a liability 
which is hard to quantify and thus 
complicated to insure	

 	
Bunker suppliers (OW bunkers)	
 	

•  Unpaid suppliers of bunkers to the 
arrested ship	

•  Entitled to arrest the ship/ claim to 
recover the price of the bunkers 	

 	

 	

Technical and Crewing Ship Manager	
 	

•  Unpaid wages owed by ship owner	
•  Entitled to terminate the contract with the 

shipowner? 
•  Position under Philippine law?	

•  The ship may be sold by public tender	
•  The proceeds of sale should be used to 

meet unpaid wages	
 	

Unpaid Crew	
 	

•  Wages during the arrest	
•  Wages are unpaid	
•  Stranded	
•  Cost of repatriation to their home 

countries	
•  May decide to stay with their ships until 

they are sure any unpaid wages will be 
recovered	

 	

•  Following an amendment to the MLC 
which entered into force in January 2017, 
shipping companies must show that they 
have the necessary financial security 
arrangements in place to address unpaid 
wages in the event of bankruptcy	



Parties	 Interests	 Possible Arguments	

Local port authorities / Flag state	
 	

•  Arrange repatriation of stranded crew?	
•  Cost of repatriation	

•  The cost of repatriation could be 
recovered from the P&I Clubs because 
the ILO Maritime Labour Convention 
(“MLC”) requires shipowners to show 
they have financial security in place to 
ensure repatriation will occur 	

Local Admiralty Bailiff	
 	

•  From the moment the ship is arrested, 
bailiff is responsible for the custody of 
the ship	

•  Bailiff’s costs of arrest on demand (HK: 
requires law firm’s undertaking to pay 
contained in the affidavit)	

•  (HK) All offers to purchase the ship must 
be made to the admiralty bailiff, who 
must realize the highest possible price 
obtainable	

 	

•  The arrested ship can be sold in order to 
cover the expenses and costs of arrest 
with the proceeds of sale	

International Chambers of Shipping (ICS) 	
 	

•  Ensures that the MLC is being properly 
implemented	

•  Informs the International Labour 
Organization (“ILO”) of the stranded 
seafarers	

•  In conjunction with ILO and IMO, ITF 
ensure that crews are repatriated as 
quickly as possible in liaison with the 
vessel’s flag state. 	

•  The flag state should repatriate the 
seafarers as quickly as possible 	

•  The flag state could recover the cost of 
repatriation later from the P&I Clubs	



Parties	 Interests	 Possible Arguments	

Surveyor	 •  Checks the hull & machinery	
•  Checks the cargo	
 	

 	

Broker	 •  An agent of the ship owner/ carrier in 
arranging marine insurance and 
communicating with adversarial parties	

 	

 	

Valuer	 •  (HK) appointed by the court to appraise 
the vessel in order to prevent the property 
from being sold at too low a price	

•  (HK) determines the value of the vessel; 	
•  (HK) advertises the ship for 2 

consecutive days	
•  (HK) sells the vessel through sealed bids	
 	

 	

Classification Society •  Special hull strength / rigidity 
certifications for iron ore carriers, for 
example	

 	


